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20506

BERTHA L. WINN, a widow.

Plaintiff,

vs.

THE PRUDENTIAL INSURANCE COMPANY
OF AMERICA, a corporation.

Defendant.

COMPLAINT.
Comes now the plaintiff and for a first cause of

action alleges:
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Transcript of Record.
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I.

That plaintiff is now and at all times material

herein has been a resident of Seattle, King County,

State of Washington and is the widow of Joseph

L. Winn, deceased, and the person named as bene-

ficiary in the contract of insurance hereinafter

set forth.

II.

That the Prudential Insurance Company of

America, is now and at all times material herein

was a corporation organized and existing under

the laws of the State of New Jersey, engaged in

the general life insurance business and duly author-

ized to transact such business within the State of

Washington and at all times material herein main-

tained a place of business and was doing business

within the State of Washington.

III.

That heretofore and on the 28th day of Novem-

ber, 1930, in consideration of the payment of an

annual premium of $646.50, defendant entered into

a contract in writing with the said Joseph L. Winn
Thereinafter referred to as the ''insured"), now
deceased, in the form of a policy of life insui-ance

hereinafter referred to as [2] a "policy" being de-

fendant's policy #7144323, a copy of which said

policy and/or tlie terms and conditions thereof

are now in the possession of the defendant. That

said policy was on said date executed and delivered

by the defendant to the said insured in due and
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regular form by the express terms of which the de-

fendant undertook, promised and agreed to pay to

the beneficiary therein named the sum of $15,000,

payable immediately upon receipt of due proof of

the death of the insured during the continuance of

the said policy and upon legal surrender of said

policy all at the home office of the defendant in

Newark, New Jersey.

IV.

That at the time of entering into and delivering

said policy the said Joseph L. Winn, deceased, paid

to the defendant the annual premiums provided in

said policy for which said sum the defendant ac-

knowledged receipt.

Y.

That thereafter, and during the continuance of

said policy, and while said policy was in full force

and effect, to-wit: on the 1st day of February, 1931,

the said Joseph L. Winn died in Seattle, King

County, State of Washington, and there immedi-

ately became due and payable to the beneficiary

therein named the sum of $15,000.

VI.

That in said policy the plaintiff. Bertha L. Winn,

widow of the deceased, is named as beneficiary of

any and all sums whatsoever due under said con-

tract of insurance upon the death of the said Joseph

L. Winn.

VII.

That the plaintiff has heretofore and on or about
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February 6, 3931, furnished to the defendant due

notice and proof of death of the said insured in

writing, and in all respects as requird in [3] said

contract and did legally surrender to the defendant

the above named policy all at the home office of

the defendant in Newark, New Jersey, and in all

other respects complied with all covenants, condi-

tions and undertakings provided in said contract.

That claim and demand for payment has been

made by the plaintiff under said policy and accord-

ing to its terms, but the defendant has refused and

now wrongfully refuses to pay the sum due there-

under.

VIII.

That there are no offsets, modifications, endorse-

ments or changes whatsoever in said policy and

there is now due and owing plaintiff from the de-

fendant the sum of $15,000 together with interest

thereon at the legal rate from the first day of

February, 1931, which said sum or any part thereof

has not been paid, although notice and proof of

death and demand for pajTiient have been made.

IX.

That no other action or proceeding has been in-

stituted by the plaintiff or at all against the de-

fendant for recovery of the sum due the plaintiff

under the above mentioned policy.
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FOR A FURTHER AND SECOND CAUSE
OF ACTION AOAINST THE DEFENDANT,
plaintiff alleges

:

I.

Plaintiff" realleges in full paragraphs I and II

of plaintiff's first cause of action herein, and in-

corporates the same herein by reference as though

fully set forth in this said second cause of action.

II.

That heretofore and on the 28th day of Novem-

ber, 1930, in consideration of the payment of an

annual premium of $431.00 the defendant entered

into a contract in ^T:'iting with one Joseph Ij. [4]

Winn (hereinafter referred to as the "insured"),

now deceased, in the form of a policy of life in-

surance hereinafter referred to as a "policy", being

defendant's policy #7144322, a copy of which said

policy and/or the terms and conditions thereof are

now in the possession of the defendant. That said

policy was on said date executed and delivered by

the defendant to the said insured, Joseph L. Winn,

deceased, in due and regular form, by the express

terms of which the defendant undertook, promised

and agreed to pay to the beneficiary therein named

the sum of $10,000 payable immediately upon re-

ceipt of due proof of death of the insured during

the continuance of the said policy and upon legal

surrender of the said policy, all at the home office

of the defendant in Newark, New Jersey.

III.

That at the time of entering into and delivering

said policy, the said insured paid to the defendant



6 Prudential Ins. Co. of America

the annual premium provided in said policy for

which said sum the defendant acknowledged receipt.

IV.

That thereafter, and during the continuance of

said policy, and while said policy was in full force

and effect, to-wit : on the 1st day of February, 1931,

the said insured, Joseph L. Winn died in Seattle,

King County, State of Washington, and there im-

mediately became due and payable to the beneficiary

therein named the sum of $10,000.

V.

That in said policy the plaintiff. Bertha L. Winn,

widow of the deceased, is named as beneficiary of

any and all sums whatsoever due under said policy

upon the death of the said Joseph L. Winn.

VI.

That the plaintiff has heretofore and on or about

February [5] 6, 1931, furnished to the defendant

due notice and proof of death of said insured in

writing and in all respects as required in said

policy, and did legally surrender to the defendant

the above named policy all at the home office of the

defendant in Newark, New Jersey, and in all

other respects complied with all covenants, condi-

tions and undertakings provided in said policy.

That claim and demand for payment has been made

by the plaintiff under said policy and according to

its terms, but the defendant has refused and nov/

wrongfully refuses to pay the sum due thereunder.

VII.

That there are no offsets, modifications, endorse-

ments or changes whatsoever in said policy, and
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there is now due and owing to the plaintiff from

the defendant the sum of $10,000, together with

interest thereon at the legal rate from the 1st day

of February, 1931, which said sum or any part

thereof has not been paid, although notice and proof

of death and demand for payment has been made.

VIII.

That no other action or proceeding has been in-

stituted by the plaintiff, or at all, against the de-

fendant for recovery of the sum due the plaintiff

under the above mentioned policy.

WHEREFORE plaintiff prays for judgment

against the defendant on plaintiff's first cause of

action in the sum of $15,000 together with interest

thereon at the legal rate from the first day of Feb-

ruary, 1931, until paid, together with plaintiff's

costs and disbursements herein to be taxed, and,

secondly, plaintiff prays for judgment against the

defendant on plaintiff's second cause of action in

the sum of $10,000, together with interest thereon

at the legal rate from the 1st day of February,

1931, until paid, together with plaintiff's costs

and disbursements herein to be taxed, and for such

other and further relief as to the court may seem

just in the premises.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff. [6]

State of Washington,

County of King.—ss.

Cassius E. Gates being first duly sworn on oath
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deposes and says: That he is one of the attorneys

for the plaintiff above named; that he makes this

verification for and on behalf of the plaintiff for

the reason that the said plaintiff is not now present

within the State of Washington; that he has read

the foregoing complaint, knows the contents tliereof

and the same is true as he verily believes; that he

has in his possession the written contract npon

which the foregoing action is predicated.

CASSIUS E. GATES.

Subscribed and sworn to before me this 7th day

of April, 1931.

[Seal] CLAUDE C. WAKEFIELD,
Notary Public in and for the State of Washington,

residing at Seattle.

[Endorsed]: Filed in County Clerk's Office, King

County, Wash., Apr. 8, 1931. Abe N. Olson, Clerk.

By S. R. Battenfield, Deputy.

[Endorsed] : Filed May 22, 1931. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [7]

[Title of Court and Cause.]

AMENDED ANSWER.

Comes now the defendant and for amended

answer to the complaint of the plaintiff filed in the

above entitled cause, admits, denies and alleges:
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I.

Defendant admits the averments contained in

Paragraph I of plaintiff's first cause of action.

II.

Defendant admits Paragraph II of said first

cause of action.

III.

Answering Paragraph III of plaintiff's first

cause of action, defendant admits that on or about

November 28, 1930, it issued to Joseph L. Winn a

$15,000 life insurance policy, a photostat copy of

which insurance policy, and application therefor,

is hereto annexed and made a part of this answer;

and further alleges that said policy was issued by

reason of false representations and statements

knowdngly made in said application for the sole and

only purpose of misleading the defendant for the

procurement of said policy of insurance, as herein-

after more specifically alleged and set out.

IV.

Answering Paragraph IV of plaintiff's first

cause of action, defendant admits the said premium

was paid and received by said company.

V.

Answering Paragraph V of plaintiff's first cause

of action, defendant admits the death of said in-

sured on or about the first of February, 1931, but

denies each and every other part of said para-

graph. [8]
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VI.

Answering Paragraph VII of said First cause of

action the defendant admits that it was supplied

with proof of the death of said insured and also

admits that at that time, ever since and at this time,

it refused and refuses to pay any amount of said

policy, for the reason that no part thereof is due

or ever became due, or that said policy of insurance

eyer became a valid and binding contract.

VII.

Answering Paragraph VIII of said first cause of

action, defendant denies the same and the whole

thereof.

For a furtlier defense to said first cause of action,

the defendant alleges:

I.

That the insured's application for said insurance

policy was the basis and the chief inducing con-

sideration for the issuance of said policy of insur-

ance. That in concluding to issue said policy of

insurance, defendant relied implicitly upon the

statements and representations made b,y said insured

in said application and in his answers made in

his declarations to the medical examiner.

That for the purpose of knowingly deceiving and

misleading the defendant Company into issuing

snid policy of insurance, the insured therein repre-

sented in said declarations to defendant's medical

examiner:
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(a) That during the previous three years im-

mediately before making said declarations and sign-

ing said application, he had been attended only by

Dr. Win. Turner in 1929 for acute inflammation of

the pharynx, and for which he was not disabled.

Whereas, at the time of signing said application

and making said declaration, he well knew that he

had been under the care and treatment of various

physicians and surgeons, and that in December,

1927, he voluntarily submitted himself for examina-

tion for the special purpose of ascertaining the con-

dition of [9] his stomach, his l)owels, his gall blad-

der, his kndneys and other troubles in his abdominal

region, and that he was then advised that his phy-

sical condition was due to peptic ulcers and chronic

cholecystitis, and w^as at that time advised by his

physicians and surgeons that an operation was

necessary to cure or to check the advance of said

diseases ; and that his gall bladder was in a bad con-

dition, as well as his kidneys. All of which the in-

sured deliberately and intentionally concealed from

the defendant and its medical examiner and from

liis declarations concerning his condition for the

sole purpose of misleading and deceiving the de-

fendant into issuing said policy.

(h) That in said written medical examination

aforesaid, he stated and represented that he had no

ulcer or ulcers on any part of his body. Well know-

in?: that at that time he was afflicted with ulcers in

his intestines, and especially in the whole course
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of the colon, and for the purpose of deceiving and

defrauding the Company into issuing said policy,

he withheld the information that in December, 1927

and the fall of 1928 he voluntarily submitted to a

physical examination for the purpose of ascertain-

ing the condition of his abdominal region and was

advised on both occasions that he had ulcers in his

bowels and the colon and that a surgical operation

was necessary to check or cure said conditions.

That upon other occasions he consulted different

surgeons and physicians and from them he was ad-

vised of this condition of his bowels and of the

colon, all of which he was well aware of at the time

that he signed said application and said medical

declarations, and that he concealed that informa-

tion at that time for the sole purpose of deceiving

a]?(l defrauding the defendant.

(c) That in said written declarations in his

medical examination and made to the medical

examiner for the defendant, for the sole purpose of

dcv^eiving and misleading the defendant Company
into writing said policy, he knowingly and willfully

and falsely represented and declared that he was

not addicted to the use of malt or spirituous intoxi-

cants or spirits and that he did not use malt liquors,

wines nor spirits, well knowing [10] that at the

time and for years continuously before he was ad-

dicted to the excessive use of malt and spirituous

liquors, and further well knowing that these liquors

and spirits were being used contrary to the advice
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and suggestions of his various physicians as being

very dangerous to him in the then condition of his

intestines and colon, liver, stomach, kidneys, gall

bladder and his general physical condition at that

time.

(d) That had the defendant Company been in-

formed, or had it any knowledge or information

of said physical condition of the insured, especially

of the ulcers of the intestines and of the colon and

of the disease of his liver, the gall bladder, kid-

neys, and other affected parts of his body, which

then existed to the insured's knowledge, and had it

known or been advised of the excessive use of

spirituous and malt liquors, the defendant would

not have accepted his application, nor executed said

policy of insurance. That defendant Company did

not know^ of these diseases thus seriously affecting

the life of the insured, until after his death.

(e) That in said written declarations in his

medical examination, the said insured stated tliat

he had never had any serious illness other than ap-

pendicitis in the year 1924, whereas in truth and in

fact the said insured was, from the 12th day of

December, 1927 to the 28th day of November, 1928,

and as defendant is informed and believes, until

the time of his death, seriously ill and afflicted with

chronic cholecystitis and peptic ulcers; and that as

result thereof insured suffered great and severe

pain, so that he was unable to sleep and often ex-

pected death as a result of such pain, and that such

illness was so severe that lie was advised bv his at-
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tending physicians, Dr. J. M. Blackford and Dr.

George A. Dowling, to have a major operation for

the remedying of his condition; and that the said

insured concealed the fact of said sickness for the

purpose of misleading this defendant and inducing

it to write said policy, and that this defendant re-

lied upon the statement of the insured as aforesaid,

and was misled by the concealment [11] of said

illness, and was thereby induced to write said

policy; and that had this defendant known of the

facts as herein set forth, it would not have written

said policy.

II.

The cause of the insured's death was the result

of ulcers in the bowels and colon; in one area the

ulcers had perforated the colon and so the death

vv^as the result of acute toxemia, acute ulcerative

colitis with excessive hemorrhage from the ulcers

and general peritonitis.

III.

That insured's death was directly caused from the

advance of the diseases he was afflicted with from

and before 1927 to the time of his death, of which

bo had full knowledge and information and which

knowledge and information he concealed and kept

froTii this defendant, and by reason of which con-

cealment and fraud, the Company was induced to

execute and deliver said policy, Avhich never be-

came a valid, existing contract.
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IV.

That on or about March 4, 1931, immediately

after discovering such fraud, misrepresentation

and deception, defendant tendered to plaintiff the

return of the premium jDaid by her on said policy,

which tender was then and there and still is re-

fused. That the defendant brings $646.50, the

amount paid by the insured into court and tenders

it to plaintiff.

For answer to the second cause of action set

forth in said comx^laint, the defendant admits, de-

nied and alleges:

I.

Answering Paragraph I of said second cause of

action, defendant admits Paragraphs I and II as

set out in plaintiff's first cause of action.

II.

As to Paragraph II of plaintiff's second cause

of action defendant admits that on or about Novem-

ber 28, 1930, it issued to Joseph L. Winn a $10,000

life insurance policy, a photostat of which x)olicy

and application therefor, is hereto annexed and

made a part of this answer; and further alleges

that said [32] policy was issued by reason of false

representations and statements knowingly made in

said application for the sole and only purpose of

misleading the defendant for the procurement of

said policy of insurance, as hereinafter more spe-

cifically alleged and set out.
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III.

Answering Paragraph III of said second cause I

of action, defendant admits said premium was paid

and received by said Company.

IV.

Answering Paragraph IV of the second cause of

action in said complaint, defendants admits the

death of said insured on or about the first of Feb-

ruary, 1931, but denies each and every other part

of said Paragraph IV.

V.

Answering Paragraph VI of the second cause of

action in said complaint, the defendant admits that

it was supplied with proof of death of said insured

and also admits that at that time, ever since and at

this time, it refused and refuses to pay any amount

of said policy for the reason that no part thereof is

due or ever became due, or that said policy of in-

surance ever became a valid and binding contract.

VI.

Answering Paragraph VII of the second cause

of action, defendant denies the same and the whole

thereof.

And for a further defense to said second cause

of action, the defendant alleges:

I.

That the insured's application for said insurance

policy was the basis and the chief inducing con-

sideration for the issuance of said policy of insur-
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ance. That in concluding to issue said policy of in-

surance, defendant relied implicitly upon the state-

ments and representations made by said insured

in [13] said application and in his answers made

in his declarations to the medical examiner.

That for the purpose of knowingly deceiving and

misleading the defendant Company into issuing

said policy of insurance, the insured therein repre-

sented in said declarations to defendant's medical

examiner

;

(a) That during the previous three years im-

mediately before making said declarations and sign-

ing said application, he had been attended only by

Dr. Wm. Turner in 1929 for acute inflammation of

the pharynx, and for which he was not disabled.

Whereas, at the time of signing said application

and making said declarations, he well knew that he

had been under the care and treatment of various

physicians and surgeons and that in December,

1927, he voluntarily submitted himself for examina-

tion for the special purpose of ascertaining the con-

dition of his stomach, his bowels, his gall bladder,

his kidneys and other troubles in his abdominal

region, and that he was then advised that his phy-

sical condition was due to peptic ulcers and chronic

cholecystitis, and was at that time advised by his

physicians and surgeons that an operation w^as

necessary to cure or to check the advance of said

diseases; and that his gall bladder was in a bad

condition, as well as his kndneys. All of which the

insured deliberately and intentionally concealed
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from the defendant and its medical examiner and

from his declarations concerning his condition for

the sole purpose of misleading and deceiving the

defendant into issuing said policy.

(b) That in said written medical declaration

aforesaid, he stated and represented that he had no

ulcer or ulcers in any part of his body. Well know-

ing that at that time he was afflicted with ulcers in

his intestines, and especially in the whole course of

the colon, and for the purpose of deceiving and de-

frauding the Company into issuing said policy, he

withheld the information that in December, 1927

and the fall of 1928 he voluntarily submitted to a

physical examination for the purpose of ascertain-

ing the condition of his abdominal [14] region and

was advised on both occasions that he had ulcers in

his bowels and the colon and that a surgical opera-

tion was necessary to check or to cure said condi-

tions. That upon other occasions he consulted dif-

ferent surgeons and physicians and from them he

was advised of this condition of his bowels and of

the colon, all of which he was well aware at the

time that he signed said application and said medi-

cal declaration, and that he concealed that informa-

tion at that time for the sole purpose of deceiving

and defrauding the defendant.

(c) That in said written declarations in his

•medical examination and made to the medical ex-

aminer for the defendant for the purpose of de-

ceiving and misleading the defendant Company

into writing said policy, he knowingly and willfully
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and falsely represented and declared that he was

not addicted to the use of malt or spirituous intoxi-

cants or spirits and that he did not use malt liquors,

wines nor spirits, well knowing that at the time and

for years continuously before he was addicted to

the excessive use of malt and spirituous liquors,

and further well knowing that these liquors and

spirits were being used contrary to the advise and

suggestions of his various physicians as being very

dangerous to him in the then condition of his in-

testines and colon, liver, stomach, kidneys, gall

bladder and his general physical condition at that

time.

(d) That had the defendant Company been in-

formed, or had it any knowledge or information of

said physical condition of the insured, especially of

the ulcers of the intestines and of the colon and of

the disease of his liver, the gall bladder, kidneys and

other affected parts of his body, which then existed

to the insured's knowledge, and had it known or

been advised of the excessive use of spirituous and

malt liquors, the defendant would not have accepted

his application, nor executed said policy of insur-

ance. That defendant Company did not know of

these diseases thus seriously affecting the life of

the insured until after his death. [15]

(e) That in said written declarations in his medi-

cal examination, the said insured stated that he had

never had any serious illness other than appendicitis

in the year 1924, whereas in truth and in fact the
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said insured was, from the 12th day of December,

1927 to the 28th day of November, 1928, and as

defendant is informed and believes, until the time

of his death, seriously ill and afflicted with chronic

cholecystitis and pei3tic ulcers; and that as result

thereof insured suffered great and severe pain, so

that he was unable to sleep and often expected death

as a result of such pain, and that such illness was

so severe that he was advised by his attending

physicans. Dr. J. M. Blackford and Dr. George A.

Dowling, to have a major operation for the remedy-

ing of his condition; and that the said insured con-

cealed the fact of said sickness for the purpose of

misleading this defendant and inducing it to write

said policy, and that this defendant relied upon the

statement of the insured as aforesaid, and was mis-

led by the concealment of said illness, and was

thereby induced to write said polic.y; and that had

this defendant known of the facts as herein set

forth, it would not have written said policy.

II.

The cause of the insured's death was the result of

ulcers in the bowels and colon; in one area the

ulcers had perforated the colon and so the death

was the result of: Acute toxemia, acute ulcerative

colitis with excessive hemorrhage from the ulcers

and general peritonitis.

III.

That insured's death was directly caused from

the advance of the diseases he was afflicted with
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from and before 1927 to the time of his death, of

which he had full knowledge and information, and

which knowledge and information he concealed and

kept from this defendant, and by reason of which

concealment and fraud, the Company was induced

to execute and deliver said policy, which never

became a valid, existing contract. [16]

IV.

That on or about March 4, 1939, immediately

after discovering such fraud, misrepresentation and

deception, defendant tendered to plaintiff the re-

turn of the premium paid by her on said policy,

which tender was then and there and still is re-

fused. That the defendant brings $431.00, the

amount paid b}^ the insured, into court and tenders

it to plaintiff.

WHEREFORE, defendant prays that plaintiff

take nothing by this action, that said jjolicies be

held for naught, that this cause be dismissed with

prejudice and that defendant recover its costs and

expenses to be taxed by the court.

BUNDY & SWALE,
Attorneys for Defendant.

State of Washington,

County of King.—ss.

E. W. Bundy, being first duly sworn, on oath

deposes and says: that he is one of the attorneys

for the defendant corporation; that he has read

the foregoing amended answer, knows its contents

and believes the same to be true; that this verih-
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cation is not made by the defendant or any of its

officers for the reason that it is a nonresident cor-

poration and all of its officers are absent from the

State of Washington.

E. W. BUNDY.

Subscribed and sworn to before me this 9tli day

of May, 1933.

[Seal] EMILY MOORE,
Notary Public in and for the State of Washington,

residing at Seattle.

[Endorsed] : Filed May 11, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [17]

[Title of Court and Cause.]

REPLY.

COMES NOW the plaintiff and for reply to

defendant's answer and bill of particulars pertain-

ing thereto denies and alleges:

I.

That defendant's bill of particulars so called does

not set forth facts or comply with the court's order

relative to making defendant's affirmative defenses

more definite and certain and does not enable the

plaintiff to reply fully thereto as plaintiff is not

fully advised thereby of the contentions made hy

the defendant.
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Further replying, plaintiff admits, denies and

alleges

:

I.

Replying to Paragraph I of defendant's First

Affirmative defense, plaintiff denies the same and

the whole thereof and particularly denies as follows

:

Plaintiff denies that the defendant relied upon

the application signed by the insured or the state-

ments therein contained and denies that the defend-

ant was deceived or misled in any respect what-

soever.

(a) Plaintiff denies subdivision A of Para-

gTaph I, and the w^hole thereof, and alleges that

defendant, its agents and medical adviser were

fully advised of the insured's condition and history

with respect to his phj^sical condition and made full

and complete independent investigation with refer-

ence to insured's condition prior to issuing the

policy of insurance in question and further alleges

that the insured at all times acted in good faith.

(b) Plaintiff denies subdivision B of Para-

graph I, and the whole thereof, and alleges that

defendant, its agents and [18] medical adviser were

fully advised of all facts concerning the insured's

condition and history and made full and complete

independent investigation with reference to in-

sured's condition prior to issuing the policy of

insurance in question and further alleges that the

insured at all times acted in good faith.

(c) Plaintiff denies subdivision C of Paragraph

I, and the whole thereof, except that the insured
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did state at the time of liis application that he was

not then addicted to the use of liquor.

(d) Plaintiff denies sudivision D and the whole

thereof and alleges that defendant had in its ])os-

session all existing knowledge and information ma-

terial to the insured and issued its policy with full

knowledge of the insured's condition and history.

II.

Plaintiff denies Paragraph II and the whole

thereof.

III.

Plaintiff denies Paragraph III and the whole

thereof.

IV.

Plaintiff denies Paragraph TV and the Avhole

thereof except plaintiff admits that after the death

of the insured and upon the plaintiff making claim

of the defendant under insured's policy, defendant

refused to pay the same and tendered to plaintiff'

return of all premiums paid by the insured.

Replying to defendant's second affirmative de-

fense plaintiff admits, denies and alleges:

I.

Replying to Paragraph I of defendant's second

affirmative defense, plaintiff denies the same and

the whole thereof and particularly denies as fol-

lows :

Plaintiff denies that the defendant relied upon

the application signed by the insured or the state-

ments therein contained and denies that the de-

fendant was deceived or misled in any respect

whatsoever.
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(a) Plaintiff denies subdivision A of Paragraph

I, and the whole thereof, and alleges that defend-

ant, its agents and medical adviser were fully ad-

vised of the insured's condition and history with

respect to his physical condition and made full and

complete independent investigation with reference

to insured's condition prior to issuing the policy of

insurance in question and further alleges that the

insured at all times acted in good faith.

(b) Plaintiff denies subdivision B of Paragraph

I, and the whole thereof, and alleges that defendant,

its agents and medical adviser were fully advised

of all facts concerning the insured's condition and

history and made full and complete independent in-

vestigation with reference to insured's condition

prior to issuing the policy of insurance in question

and further alleges that the insured at all times

acted in good faith.

(c) Plaintiff denies subdivision C of Paragraph

I, and the whole thereof, except that the insured

did state at the time of his application that he was

not then addicted to the use of liquor.

(d) Plaintiff denies subdivision D and the whole

thereof and alleges that defendant had in its pos-

session all existing knowledge and information ma-

terial to the insured and issued its policy with full

knowledge of the insured's condition and history.

WHEREFORE plaintiff having fully replied

prays that the Court will be pleased to enter judg-

ment herein in favor of the plaintiff according to
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the prayer of plaintiff's complaint as to each cause

of action therein alleged.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff. [20]

State of Washington,

County of King.—^ss.

Bertha L. Winn being first duly sworn on oath

deposes and says that she is the jjlaintiff above

named; that she has read the foregoing Reply,

knows the contents thereof and that the same is true

as she verily believes.

BERTHA L. WINX.
Subscribed and sworn to ])efore me this 7 day

of October, 1931.

[Seal] CLAUDE E. WAKEFIELD,
Notary Public in and for the State of Washington,

residing at Seattle.

Rec'd copy 10/7/3L

S. A. KEENAN,
Atty. for Deft.

[Endorsed]: Filed Oct. 7, 1931. Ed. M. Lakin,

Clerk. By T. W. Egger, Deputy. [21]

[Title of Court and Cause.]

INTERROGATORIES FOR THE DISCOVERY
OF FACTS AND DOCUMENTS TO SUP-
PORT THE DEFENSE, TO BE ANSWERED
ON OATH BY PLAINTIFF.

1. Did the insured, Joseph L. Winn, in Decem-

ber, 1927, enter the Mason Clinic at Seattle, Wash-
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ington, for the purpose of having a thorough exam-

ination of the physical condition of certain parts

or i^ortions of his body?

2. If you should answer the foregoing interroga-

tory in the negative, or deny any knowledge or in-

formation, then, and in that event, you are asked

this interrogatory: On or about June 17, 1931, did

you not request of Dr. George Dowling, one of the

physicians and managers of that Clinic, not to give

out any information to me, or to anyone else rep-

resenting the Prudential Insurance Company, con-

cerning the result of the examination made of

Joseph L. Winn in that Clinic in December, 1927,

or at any subsequent or previous time, by Dr.

Dowling, Dr. Blackford, or any other physician or

surgeon connected with that Clinic? If you cannot

answer this interrogatory by "yes" or "no", then

please set out in full what you or your attorneys

did state to Drs. Dowling or Blackford on that

occasion in forbidding them to give out any such

information. [22]

3. Did the insured, Joseph L. Winn, in Novem-

ber, 1928, enter the Mason Clinic at Seattle, Wasli-

ington, for the purpose of having a thorough exam-

ination of the physical condition of certain parts

or portions of his body?

4. You may state what was the diagnosis of the

insured's condition as disclosed by the Clinic in

December, 1927.

5. You may state what was the diagnosis of the

insured's condition as disclosed by the Clinic in

November, 1928.
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6. If this report to tlie insured by the Clinic was

in writing, please annex a full, true and oorreet

eopy of that report for each of the examinations,

that of December, 1927, and that of November,

1928.

7. If yon should answer either Interroc^atory

Number "4", Number "5", or Number *'6" in the

negative, or that you do not know, then, and in

either event, you are asked this interrogatory : Have

you inquired, after receiving these interrogatories,

at the Clinic, to ascertain whether or not the exam-

inations on December, 1927, and November, 1928,

were taken of the insured, and did you particularly

inquire if the report of his physical, nervous and

mental condition was given to the insured in writing

and if it has a copy of that communication? [23]

8. When you inquired of the Clinic, as to the

information sought by the preceding question, and

if the Clinic informed you that they did have a

complete record of the examinations on both dates,

did you ask the Clinic if it would supply you with

a copy of that record?

9. If the Clinic answered you in the affirmative,

then you are requested to annex to this interroga-

tory a full, true and correct copy of the examina-

tions made in December, 1927 and in November,

1928 at said Clinic.

10. Was, or was not, the insured an hal)itual

drinker of spirituous and malt liquors for more

than three years prior to his death ?

11. If you answer that he did use such liquors
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during that period, you may state in your own way

to what extent did he drink such spirituous and

malt liquors and about how frequently.

12. Was he not advised by the physicians that he

consulted during the past three years that he must

cease drinking spirituous liquors altogether on ac-

count of his physical and nervous condition or for

any other reason?

Dated June 17, 1931.

S. A. KEENAN,
Attorney for Defendant.

Received Jun. 18, 1931.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

[Endorsed] : Filed June 18, 1931. Ed. M. Lakin,

Clerk. By T. W. Egger, Deputy. [24]

[Title of Court and Cause.]

MOTION TO STRIKE INTERROGATORIES.

COMES NOW the plaintiff above named )jy her

attorneys undersigned and moves to strike the in-

terrogatories heretofore propounded by the de-

fendant to be answered by the plaintiff, on the fol-

lowing grounds:

I.

Moves to strike all of said interrogatories on the

ground that interrogatories are not permissible or

proper and are not within or allowed by the prac-

tice or procedure of Federal Court in actions at law.
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II.

Moves to strike all of said interrogatories on the

further ground that the same seek to elicit infor-

mation solely in the nature of evidence which de-

fendant seeks to secure prior to trial, contrary to

the rules of practice in actions at law in this Court.

III.

Moves to strike all of said interrogatories on the

further ground that the same seek to elicit infor-

mation which is privileged communications and re-

garding which testimony cannot be required.

This motion is based upon the records and files in

the above cause, the rules of practice and statutes

applicable to this Court, decisions of this Court and

affidavit of Claude E. Wakefield hereto attached.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff. [25]

United States of America,

Western District of Washington,

Northern Division—ss.

Claude E. Wakefield, being first duly sworn, on

(Uith, deposes and says:

That he is one of the attorneys for the "jilaintiff

above named ; that the foregoing action is an action

at law having been heretofore removed to this Court

by the defendant from the Superior Court of the

State of Washington for King County; that the

cause involves recovery upon two policies of life

insurance issued by the defendant on the life of one

Joseph L. Winn, deceased, husband of the plaintiff

herein : that the defendant has now served and
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filed herein its answer to plaintiff's complaint al-

leging facts concerning which the interrogatories

are directed for the sole pur]3ose of obtaining

plaintiff's evidence prior to trial; that all of said

interrogatories seek information which constitute

privileged communications in any event regarding

the deceased person; that in any event said inter-

rogatories are not admissible in actions at law^ in

Federal Courts according to statutes and decisions

of this Court.

CLAUDE E. WAKEFIELD.
Subscribed and sworn to before me this 22 day

of June, 1931.

[Seal] EDWAED G. DOBRIN,
Notary Public in and for the State of

Washington, residing at King.

Rec'd copy 6/22/31.

S. A. KEENAN,
Atty. for Deft.

[Endorsed]: Filed Jun 22, 1931. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [26]

[Title of Court and Cause.]

MEMORANDUM RULING UPON PLAIN-
TIFF'S MOTION TO STRIKE INTER-
ROGATORIES.

Bogle, Bogle & Gates, Central Bldg., Seattle,

Washington, Attorneys for Plaintiff,

S. A. Keenan, Empire Building, Seattle, Wash-

ington, Attorney for Defendant.
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This is a law action to recover upon life insur-

ance policies. Defendant has, as authorized by

the State statute, filed interrogatories to be an-

swered by plaintiff and plaintiff moves to strike

the same.

PLAINTIFF cites: Title 28, U. S. C. A., Sec.

724; Title 28 U. S. C. A., Section 635; Alaska

Steamship Co. v. Katzeek, 16 Fed. (2d) 210 (C. C.

A. 9th) ; Green v. Delaware L. & W. R. Co., 211

Fed. 774; Ex parte Fisk, 113 U. S. 713; Hanks

Dental Ass'n v. Tooth Crown Co., 194 U. S. 303;

Smith V. International Mercantile Co., 154 Fed.

786; Morris & Company v. Scandinavia Insurance

Co. Ltd., 17 Fed. (2d) 951 ; National Cash Register

Co. V. Leland, 94 Fed. 502; Smith v. International

Mercantile Co., 154 Fed. 786.

Plaintiff's additional authorities: Donnelley v.

[27] Anderson, Brown & Co., 275 Fed. 438 ; Gimenes

V. New York and Porto Rico Steamship Co., 37

Fed. (2d) 168; Bailey v. Texas Company, 34 Fed.

(2d) 829; Roeblings Sons Co. v. Kinnicutt, 248 Fed.

'95; Cornblum v. Southern Pacific Co., 34 Fed. (2d)

828; Remington's Compiled Statutes of the State of

AVashington, Sub-division 4, Section 1214.

DEFENDANT cites (in addition to Plaintiff's

citations) : Section 1225 and 1226 of Remington's

Compiled Statutes of Washington; Section 636,

Title 28, U. S. C. A., Section 908 of the Compiled
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Laws of Alaska of 1913; Harper v. Harper (C. C.

A.), 252 Fed. 39; Bodine v. First National Bank of

Merchantville (D. C), 281 Fed. 571; Gimbel Bros.

V. Adams Express Co. (D. C), 217 Fed. 318; Union

Pacific R. Co. v. Botsford, 141 U. S. 250 (35 L. Ed.

734) (11 Snp. Ct. Rep. 1000) ; Morris & Co. v. Oil

Co., 17 Fed. (2d) 951; Anderson v. Mackay, 46 Fed.

305; Frescole v. Lancaster (C. C), 70 Fed. 337; 5

Sup. Ct. 724—28 L. Ed. 1117 ; Carpenter v. Winn,

221 U. S. 533 (31 Sup. Ct. 683—55 L. Ed. 842);

Aldreveno v. Mutual Reserve Fund Life Ass'n.,

34 Fed. 870 ; Cahen v. Lisurance Co., 41 N. Y. Super.

Ct. 296; Railroad Co. v. Martin, 41 Mich. 667; 3

N. W. Rep. 173; Lincoln Nat. Life Insurance Co.

of Fort Wayne v. Hammer et al., 41 Fed. (2d) 12;

Booren v. McWilliams, 26 N. D. 558; 145 N. AY.

410; Ann. Cas. 1916A 388; See also Missouri Pacific

Ry. Co. V. Castle (C. C. A. 8th), 172 Fed. 841;

Travelers' Ins. Co. v. Bergeron (C. C. A. 8th), 25

Fed. (2d) 680—58 A. L. R. 1127; Massey v. United

States, 46 Fed. (2d) 78.

CUSHMAN, District Judge:

The use of such interrogatories is denied by

Title [28] 28, U. S. C. A., Section 635. Ex parte

Fisk, 113 U. S. 713. See also Carpenter v. Winn,

221 U. S. 533; Alaska Steamship Co. v. Katzeek. 16

Fed. (2d) 210.

The Motion to Strike will be granted.

The Clerk will notify the attorneys for the parties

of the filing of this ruling upon the motion.

[Endorsed]: Filed Sep. 24, 1931. Ed. M. Lakin,
r^l 1_ "r> m TTT T7(
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[Title of Court and Cause.]

BILL OF PARTICULARS.

Now comes the defendant in the above entitled

cause and in compliance with the Memoranda Rul-

ing upon Plaintiff's Motion to Make Defendant's

Answer More Definite and Certain, hereby fur-

nishes the following Bill of Particulars:

1. That on or about December 5, 1927, the in-

sured, Joseph L. Winn, became a patient at the

Mason Clinic in Seattle, Washington, and again

entered said Clinic on or about November 28, 1928,

and was, by the surgeons and physicians then in

charge, treated, examined, prescribed for and ad-

vised as set out in defendant's Answer, upon each of

the said occasions of his entering said Clinic.

2. That, as disclosed by the A^hdavits and papers

filed in connection with the said Motion, plaintiff

and her attorney Cassius E. Gates, had previously

notified that Clinic and all physicians and surgeons

in connection therewith, not to disclose any infor-

mation whatever to this defendant, its attorneys or

agents; and thereupon, defendant moved the court

that plaintiff be required to answer interrogatories

concerning the insured's entering into and treat-

ment at the Clinic hospital, which Motion was de-

nied. Therefore, it becomes impossible for the de-

fendant, or its attorneys or agents, to procure any

information from said Clinic prior to the trial of

said cause, and at this time, the defendant and its

attorneys and agents are not aware of the names
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of other physicians and surgeons who may have

examined and prescribed for the insured.

3. That the plaintiff and her attorneys are fully

aware of the names and location of all the physi-

cians and sTirgeons who treated the insured for more

than three years prior to his death and the defend-

ant is reliably informed and verily believes that all

other physicians who possess any knowledge con-

cerning the insured's condition during that period,

and not connected with [29] the Clinic hospital,

have been forbidden by the plaintiff and her attor-

neys to give out any information whatever concern-

ing any examination or treatment of said insured to

the defendant, or any of its attorneys or agents.

Dated this 29th day of September, 1931.

S. A. KEENAN,
Attorney for Defendant.

Rec'd copy 9/29/31.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

[Endorsed]: Filed Sep. 29. 1931. Ed. M. Lakin.

rierk. By S. Cook, Deputy. [30]

[Title of Court nnd Cause.]

DEFENDANT'S BEQUEST FOB LEAVE TO
AMEND ITS AMENDED ANSWEB.

Comes now the defendant and requests leave to

amend its amended answer herein, by adding to
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paragraph I of the affirmative defense therein set

forth to plaintiff's first cause of action, the follow-

ing:

(f) That in said declarations to his medical ex-

amination, the said insured, Joseph L. Winn, with

intent to deceive this defendant, falsely and untruly

stated that he had never heen in a hospital for medi-

cal treatment, whereas in truth and in fact, in the

year 1929, he w^as in the Portland Convalescent

Hospital in Portland, Oregon, for the purpose of

receiving, and did there receive medical treatment;

that this defendant believed and relied upon said

false and imtrue statement, and upon such belief

and reliance, issued to the said insured the i^olicies

of insurance.

(g) That in his said declaiations to the medical

examiner, the said insured, wdth intent to deceive

the defendant, falsely stated and declared that dur-

ing the three years immediately preceding the date

of such examination, lie had been attended by only

one physician, to-wit, T)r. Turner, 1929, for acute

inflamation of the pharynx, w^hereas in truth and in

fact, in the year 1929 the insured "svas attended by

Br. Chas. E. Sears, of Portland, Oregon, for the

complaint of fatigue-neurosis, iiLsomnia, gastric dis-

tress and dyspepsia ; that this defendant believed

and relied upon the said declarations of said in-

sured, and so relying upon and believing the same,

issued to him the said policies of insurance. [31]

(h) That in his declarations in said medical ex-

amination, the said insured, with intent to deceive
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this defendant, falsely and untruly stated that he

had never had dyspepsia, whereas in truth and in

fact, as said insured well knew, he had had dyspep-

sia in January and February 1929, and for a lon^

time prior thereto; that this defendant believed and

relied upon said declarations of the insured, and

upon such belief and reliance, issued the said poli-

cies of insurance.

And defendant requests leave to further amend

its said amended answer, by addins^ to para^rapli I

of its affirmative defense to plaintiff's second cause

of action, the allegations hereinbefore set forth.

BUNDY & SWALE,
Attorneys for Defendant.

[Endorsed]: Filed May 19, 1983. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [32]

[Title of Court and Cause.]

VERDICT.

AYE, THE JURY IN THE ABOVE-ENTITLED
CAUSE, find for the Plaintiff and fix the amount

of her recovery in the sum of twenty-five thousand

dollars ($25,000.00) with interest thereon from the

date of proof, to wit: the 10th day of Feb., 1931.

L. E. PARKS,
Foreman.

[Endorsed] : Filed May 23, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [33]
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In the United States District Court for the Western

District of Washington, Northern Division.

No. 20506

BERTHA L. WINN,
Plaintiff,

vs.

PRUDENTIAL INSURANCE COMPANY OF
AMERICA, a corporation,

Defendant.

JUDGMENT.

The above entitled cause having come on regularly

for trial on the 17th day of May, 1933, before the

undersigned Judge of the above entitled court, sit-

ting with a jury, C. E. Wakefield and Ray Dumett

of Messrs. Bogle, Bogle & Gates appearing for the

plaintiff. Bertha L. Winn, a widow, and Messrs.

Bundy & Swale appearing for the defendant. Pru-

dential Insurance Company of America, a corpora-

tion, and the jury having been duly empaneled and

sworn and the trial having proceeded and evidence

having been introduced by both parties, tlie case

argued to the jury, and the jury instructed by the

court and thereafter the cause being submitted to

the jury for its verdict, and the jury thereupon

having rendered its verdict in favor of the plaintiff.

Bertha L. Winn, and against the defendant. Pru-

dential Insurance Company of America, a corpora-

tion, in the sum of $25,000 with interest from the

date of proof of death of the defendant stipulated

as February 10, 1931, it is therefore
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ORDERED, ADJUDGED and DECREED that

Bertha L. Winn, a widow, do have and recover

judgment herein against the defendant, Pru-

dential Insurance Company of America, a corpora-

tion, for the sum of Twenty-five Thousand Dollars

($25,000.00) with interest thereon at six per cent per

annum from Fel)ruary 10, 1931 to May 26, 1933 in

the sum of Thirty-four Hundred Forty and 60/100

Dollars ($3431./>,-;) and that the total judgment of

Twenty-eight Thousand Four Hundred Forty and

60/100 Dollars ( $28,431..5J) bear interest at the rate

of six per cent per annum from the date hereof [34]

until paid, together with said plaintiff's costs and

disbursements incurred in this action to l)e taxed

upon pending appeal from Clerk's taxation in the

sum of $

Done in open court this 26th day of May, 1933.

EDWARD E. CUSHMAN,
District Court.

[Endorsed] : Filed May 26, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [35]

[Title of Court and Cause.]

PETITION FOR APPEAL.

TO THE HONORABLE EDWARD E. CUSH-
MAN, Judge of the above entitled Court:

The alcove named defendant. Prudential Insur-

ance Company of America, feeling itself aggrieved

by the Judgment made and entered herein on the
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26tli day of May, 1933, does hereby appeal from

such judgment, and the whole thereof, to the United

States Circuit Court of Appeals for the Ninth Ju-

dicial Circuit, for the reasons specified in the as-

signment of errors filed herewith, and prays that

its appeal be allowed and that a citation issue as

provided by law, and that a transcript of the record,

proceedings and papers upon which said judgment

Avas based, duly authenticated, be sent to the United

States Circuit Board of Appeals for the Ninth Cir-

cuit, sitting in San Francisco, State of California.

And your petitioner further prays that the proper

order touching the security to be required of it to

perfect its appeal be made, and desiring to super-

sede the execution of the judgment, [36] petitioner

here tenders bond in such amount as the court may
require for such purpose, and prays that with the

allowance of the appeal a supersedeas be issued.

PRUDENTIAL INSURANCE
COMPANY OF AMERICA,

By BUNDY & SWALE,
Attorneys for Defendant.

[Endorsed]: Filed Jul. 17, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [37]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

And now on this 17th day of July, 1933, came the

defendant bv its attorneys Bundv & Swale, and said

:
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That the judgment entered in the above cause on

the 26th day of May, 1933, is erroneous and unjust

to this defendant for the following reasons:

1. That the court erred in denying the motion

of the defendant that the equitable defense of

rescission, which was pleaded by the defendant to

the policies of insurance sued upon in said cause, be

tried by the court as an equitable issue, before the

trial of the legal issues in said cause.

2. That the court erred in refusing to grant de-

fendant's motion made at the close of the evidence,

to instruct the jury to return a verdict for the de-

fendant.

3. That the court erred in permitting the wit-

ness D. H. Nickson to testify, over the objection of

the defendant, as follows:

(a) Q. From your examination, I will ask

you whether in your opinion, or whether your

report shows tliat the death of Mr. Winn was

due in any way to either peptic ulcer or to

pyloric ulcer or to a chronic cholecystitis?

A. It was not. [38]

(b) Q. I will ask you whether or not a

chronic cholecystitis or peptic ulcer or pyloric

ulcer, could have caused in any way the condi-

tion that you found existing in Mr. Winn at the

time you made the post-mortem.

A. I have never seen such a case.

(c) Q. In your opinion, doctor, could the

acute ulcerative colitis which you found on your

post-mortem have existed—and not only could
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have it existed, but did it exist for any period

of time, such as even six months to a year,

prior to the death of Mr. Winn?
A. It could not. This was an acute, ful-

minating type of lesion, so extensive that it

caused multiple perforations of this bowel, di-

rectly through the middle and outer coats of

the colon. This is an acute fulminating type of

lesion.

4. The court erred in permitting the witness

Chas. E. Sears to testify, over the objections of the

defendant, as follows:

Q. Dr. Sears, reading from defendants Ex-

hibit A-5, the sheets marked 1, 2 and 3 of the

post-mortem, assuming death was due to acute

toxemia, acute ulcerative colitis, with excessive

hemorrhage from the ulcers and general peri-

tonitis, the cause of these ulcers being known,

I will ask you whether or not, in your opinion,

that death from the causes related there had any

relation to any condition which you found from

your examination of Mr. Winn?

A. It had no such connection.

5. The court erred in refusing to permit de-

fendant to amend its amended answer as requested

by (lofeudant in its written request filed during the

trial of said cause, on the 19th day of May, 1933.

6. The court erred in giving to the jury the fol-

lowing instruction:

"You are instruced that if you find from a

fnir preponderance of the e\ddence that dur-
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ing the period of three years, inmiediately pre-

ceding the medical examination, that is three

years preceding the 25th day of October, 1930,

the insured, Joseph L. Winn, had ever l)een at-

tended for any complaint, other than [39] one

which was slight and temporary in its nature,

by any physician other than Dr. Turner, then

his statement in that respect is untrue."

7. The court erred in giving to the jury the fol-

lowing instruction:

"Now the use in this question—b.e was asked

to state on what dates and for what complaints

he had been attended—that word "attended"

there—one of its ordinary meanings is "stayed

with". While that is an awkward expression

in speaking of a physician's treatment of a

patient, it does disclose to you that hj using

the word "attended" in ordinary speech, it

may include in its meaning "continues," some-

thing substantial in the way of duration."

8. The court erred in refusing to give the fol-

lowing instructions, requested and tendered by the

defendant

:

"I further instruct you, however, that if you

find that insured did make any false statements

in his medical examination, and that he knew
the same to be false, then it will l^e presumed

that such false statements were made with in-

tent to deceive the company, and that such pre-

sumption will continue until it has been over-

come by other evidence in the case."
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9. The court erred in refusing to give the fol-

lowing instruction, requested and tendered by the

defendant

:

"I instruct you that if you find from a fair

preponderance of the evidence that during the

period of three years immediately preceding the

medical examination, that is three years im-

mediately preceding the 25th day of October,

1930, the insured, Joseph L. Winn, had ever

been attended by any physician, other than Dr.

Turner, then his statement in that respect was

imtrue; and if you find such untrue statement

was made with intent to deceive the company

and to induce it to issue the policies; and if

you further find that the company was in fact

deceived by such untrue statement and was

thereby induced to issue the policies of insur-

ance, it will be your duty to find a verdict for

the defendant."

10. The court erred in refusing to give the fol-

lowing instruction, requested and tendered by the

defendant

:

"In determining whether or not the answer

to this question was true or false, you will take

into consideration the health and general phy-

sical condition [40] of the insured, Joseph L.

Winn ; whether or not he had ever been warned

by his physician with respect to the use of in-

toxicating liquors; and any other evidence in

the case tending to show whether or not he used
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liquor to excess within the meaning I have de-

fined. And if you find within the instructions I

have given you, that the insured, Joseph L.

Winn, ever had, prior to his medical examina-

tion, used malt or spirituous liquor to excess,

then his answer to that question was untrue;

and if you find such untruthful answer was

made with intent to deceive the defendant in-

surance company and to induce it, and did in

fact induce it, to issue the policies of insurance

upon his life, then it will be your duty to find

a verdict for the defendant."

11. The court erred in refusing to give the fol-

lowing instruction, requested and tendered by the

defendant

:

"I instruct you that a person is attended by

a physician, within the meaning of the medical

examination in this case, when such person

goes to a physician and tells him of any illness

or complaint with which the person may be af-

flicted, for the purpose of securing from the

physician medical advice or treatment for such

illness or complaint; and if you find from the

evidence in this case that the insured, Joseph

L. Winn, went to either Dr. Blackford or Dr.

Dowling and complained to him of an illness

from which he was suffering, or believed he was

suffering, and was examined by him, or re-

ceived from him any prescription, treatment or

advice on account of such illness, then it will
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be your duty to find that the insured was at-

tended by such physician."

12. The court erred in refusing to give the fol-

lowing instruction, requested and tendered by the

defendant

:

"I instruct you that in his declarations to

the medical examiner, the insured, Joseph L.

Winn, stated that he had never been in a hos-

ptail for medical treatment. I further instruct

you that it appears from the evidence offered

by the plaintiff that the insured in January,

1929, was in the Portland Convalescent Hos-

]3ital in Portland, Oregon, for medical treat-

ment, and that his declaration in that respect

was imtrue; and if you find from the evidence

that such untrue statement was made with in-

tent to deceive the company, and that it was

thereby deceived and induced to issue the poli-

cies of insurance, it will be your duty to find

a verdict for the defendant."

13. The court erred in refusing to give the fol-

lowing instruction, requested and tendered by the

defendant

:

"I instruct you that it appears from the evi-

dence offered by the plaintiff that in 1929 the

insured Joseph L. Winn had dyspepsia and

was so advised by [41] his physician, Dr. Chas.

E. Sears; and I further instruct you that his

declaration to the medical examiner that he had

never had dyspepsia was untrue; and that if
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you find from the evidence that such untrue

statement was made with intent to deceive the

company, and that it was thereby deceived and

induced to issue the policies in this case, it will

be your duty to find for the defendant."

14. The court erred in striking interrogatories

numbered I, III, IV, V, VI, VII, VIII and IX,

sul^mitted to the plaintiff FOR THE DISCOVERY
OF FACTS AND DOCUMENTS IN SUPPORT
OF THE DEFENSE.
WHEREFORE, the defendant prays that the

judgment and verdict be reversed and set aside and

that the action against the defendant ])e dismissed,

or in the alternative that the defendant be granted a

rew trial herein.

BUNDY & SWALE,
Attorneys for Defendant.

[Endorsed] : Filed Jul. 17, 1933. Ed. M. Lakin.

Clerk. By S. Cook, Deputy. [42]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The defendant herein having this date filed in

this cause its petition for an appeal to the Circuit

Court of Appeals for the Ninth Circuit, together

witli its assignment of errors upon such appeal;

NOW, THEREFORE, in consideration of the

premises, the petition of the defendant for such ap-
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I)eal is granted and said appeal allowed.

And it is further ordered that such appeal shall

operate as a supersedeas of the judgment in said

cause, upon the defendant filing a bond in the sum

of $33,000.00 with sufficient surety approved hy the

court, and conditioned as required by law.

Done in open court this 17th day of July, 1933.

ALBERT M. SAMES,
District Judge.

[Endorsed] : Filed Jul. 17, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [43]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That the Prudential Insurance Company of

America, a corporation, defendant herein, as prin-

cipal, and Fidelity and Deposit Company of Mary-

land, a corporation, organized under the laws of

Maryland and authorized to do business as a surety

m the State of Washington, as surety, are lield and

firmly l)ound unto Bertha L. Winn, plaintiff above

nained, in the full and just sum of Thirty Three

Thousand Dollars ($33,000.00), to be paid to the

said Bertha L. Winn, her executors, administrators

or assigns, to which payment, well and truly to be

made, we bind ourselves, our successors and as-

signs, jointly and severally by these presents.
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Sealed with our seals and dated this 18th day of

July, 1933.

The condition of this obligation is such that

WHEREAS, lately in the United States District

Court for the Western District of Washington,

Northern Division, in a suit pending therein,

wherein the said Bertha L. Winn was plaintiff and

said Prudential Insurance Company of America

was defendant, cause No. 20506, a judgment was

rendered against the said Prudential Insurance

Company of America, in the sum of Twenty Eight

Thousand Four Hundred Thirty-one and 55/100

Dollars, [44] ($28,431.55), and Ninety and 25/100

Dollars ($90.25) costs, together with interest on said

judgment from date of entry thereof, to-wit, the

26th day of May, 1933, at the rate of six per cent

per anmmi until paid; and

WHEREAS, the said defendant Prudential In-

surance Company of America, the principal herein,

has petitioned for and obtained by order of said

Di^jtrict Court entered herein on the 17th day of

July, 1933, an appeal to the Circuit Court of Ap-

peals of the United States, for the Ninth Circuit,

and having issued a citation directed to the said

Bertha L. Winn, plaintiff in said cause, citing and

admonishing her to be and appear before said Court

of Appeals as in said citation directed,

NOW, THEREFORE, if the principal, the said

Prudential Insurance Company of America, shall

prosecute its appeal to effect and will pay the

amoimt of said judgment and all damages and costs
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if it fails to make good its plea, then the above ob-

ligation to be null and void, otherwise to remain in

full force and effect.

Executed this 18th day of July, 1933.

PRUDENTIAL INSURANCE
COMPANY OF AMERICA,

By BUNDY & SWALE,
Its Attorneys of record.

FIDELITY AND DEPOSIT
COMPANY OF MARYLAND,

By A. W. WHALLEY,
[Seal] Its Attorney in Fact.

Bond Approved this 19th day of July, 1913.

ALBERT M. SAMES,
District Judge Presiding.

[Endorsed]: Filed Jul. 19, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [45]

[Title of Court and Cause.]

ORDER EXTENDING TIME FOR FILING
BILL OF EXCEPTIONS.

The above entitled matter having come on to be

heard upon defendant's motion for an order ex-

tending the time herein for the filing of bill of ex-

ceptions; and it being made to appear that it is

proper that such extension be granted;

NOW, THEREFORE,
IT IS HEREBY ORDERED, that the time for
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preparing, serving and lodging defendant's Pro-

posed bill of exceptions herein be and the same is

hereby extended until the 18th day of Sept. 1933.

Dated this 31st day of May, 1933.

EDWARD E. CUSHMAN,
Judge.

Approved ; without prejudice to plaintiff right of

execution on the judgment entered herein.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

[Endorsed] : Filed May 31, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [46]

[Title of Court and Cause.]

To the above named plaintiff and to Bogle, Bogle

& Gates, and Ray E. Dumett and Claude E.

AVakefield, her attorneys.

You are notified that the defendant does hereby

propose the following Bill of Exceptions in the

al)Ove entitled case and that the same will be filed

in the office of the clerk.

BUNDY & SWALE.
Attorneys for Defendant.

Copy of the above and foregoing notice and of

the proposed Bill of Exceptions thereto attached

received this 17th day of August. 1933.

COPY RECEIVED
Aug. 17, 1933

Attorneys for the Plaintiff.

Bogle, Bogle & Gates
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[Endorsed] : Lodged Aug. 17, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy.

30-4-33.

Bill of Exceptions attached are approved as to

form, and changes made pursuant to direction of

the court on hearing Oct. 2, 1933.

BOGLE, BOGLE & GATES,
Attys. for Plaintiff. [47]

[Title of Court and Cause.]

DEFENDANT'S BILL OF EXCEPTIONS.
BE IT REMEMBERED that on the trial of this

cause in this court at the November term of 1932,

to-wit, on the 17th day of May. 1933, the Honorable

Edward E. Cushman presiding, the plaintiff ap-

peared in person and by her counsel. Bogle, Bogle

& Gates, and Ray E. Dumett and Claude E. Wake-

field, and the defendant by its counsel, Bundy &

Swale, the following proceedings were had, to-wit:

Mr. BUNDY: If the Court please, before a jury

is called in this case, we wish to move that the

equitable defense of rescission which we have

pleaded to the policies of insurance be tried to the

Court as an equitable issue, before the legal issues

are tried.

The COURT: AVliy wasn't the matter called np

before ?

Mr. BUNDY : Well, I didn't realize that it made

any particular difference. If it is an equitable de-
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feiLse I think it should be tried by the Court sitting

as a court of equity before the legal matters are

disposed of.

The COURT: Well, the court is of the opinion

that the case having been generally assigned, that

you should have called the matter up sooner than

it has been and not wait until the court is ready

to call the jury into the box to try the suit.

Mr. BUNDY: May we have an exception if the

court please?

The COURT: Exception allowed without preju-

dice to your moving on all the evidence making the

appropriate motion. The Court is capable of con-

sidering the evidence as it comes in, the whole case.

Mr. BUNDY: Perhaps it is only fair to call the

court's attention to the language of Judge Taft in

the recent case [48] in 76 Law Edition which says

that the proper practice would have been to order

the case transferred upon the coming in of the an-

swer, but that the failure to order the transfer of

the suit does not cause it to lose its equitable char-

acter as taken on by the answer in cross petition.

The COURT: Well, there is nothing said the-e

about yon waiting until a jury is called. This case

was called for trial and the jury is in attendance.

Mr. BUNDY: I will say, frankly, that the rea-

son it was not done earlier was because counsel was

not properly advised of the rule until it came time

to prepare the case for trial. There was no purpose

in delaying.

The COURT: Suits that involve equity trials.
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the public has some interest in the matter, and the

jury is there at the expense of the public, and tlie

parties are not paying for the services of the jury.

Equitable issues can be tried without keeping the

jurors sitting on the benches at the expense of the

public. The clerk will call the names of twelve

jurors, and as the names of the jurors are called

they will answer and come forward and take seats

in the jury box on the left.

To which ruling of the Court defendant excepted,

which exception was allowed. Thereupon a jury

was duly empaneled and sworn and after opening

statement by counsel, the plaintiff to sustain the

issue upon her part offered testimony of witnesses

and documentary evidence as follows:

TESTIMONY OF PLAINTIFF
BERTHA L. WINN:

My name Is Bertha L. Winn. I am the plaintiff

in this case and I am the widow of Joseph L. AVinn.

I reside in Seattle, Washington.

The policies of insurance identified as plaintiff's

Exhibits Nos. 1 and 2, being policies of insurance

171 the Prudential Insurance Company of America,

in the sum of $10,000 and $15,000, respectively, are

the policies that were found in Mr. Winn's effects.

I am the beneficiary named in both of said policies.

[49]

(Plaintiff's Exhibits 1 and 2 offered and received.)

Mr. Winn died on the 1st day of February, 1931.

No payment has been made on either policy. Pay-
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(Testimony of Bertha L. Winn.)

ment was refused by the defendant company and

tender was made of the premiums paid. There is

no claim against either of the policies by way of loan

or olfset. Proof of Mr. Winn's death was made to

the defendant company on February 10th, 1931.

Tender of the premiums by the defendant company

was refused.

Cross Examination

:

(Witness identified defendant's Exhibit A-1 as

proof of death made to defendant company ; offered

and received in evidence.)

Thereupon the plaintiff rested her case and de-

fendant in support of the issues upon its part

offered the following testimony and documentary

evidence

:

TESTIMONY OF A. E. HENBY:
My name is A. E. Henby. I reside at Seattle,

Washington, and am a physician and surgeon. In

1930 I w^as examining physician for the Prudential

Insurance Company and in that [50] capacity ex-

amined the deceased, Joseph L. Winn, on Octolier

25, 1930.

(The witness identified defendant's Exhibit A-2

as the declaration and report of the medical exam-

ination of Joseph L. Winn.)

That is the medical examination which is attached

to and made a part of the policy in his case. In
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(Testimony of A. E. Henby.)

that medical examination I asked the insured

Joseph L. Winn: What quantity do you average

daily of malt liquors?—Wines?—Spirits?—, to

which he answered "None." He made such answer

to each of the several subdivisions of the question

as to malt liquors, wines and spirits.

In that examination I asked the insured, Joseph

L. Winn, the question: "If not daily, what average

do you use?" to which he answered "None." I

asked him the question :

'

' Have you ever used malt

or spirituous liquors to excess?" to which his an-

swer was "No."

I asked the insured the question: "Have you ever

had a serious illness?" to which he made answer:

"Appendicitis in 1904; disabled 13 days, appendec-

tomy performed."

In the examination I asked the insured the ques-

tion: "Have you ever had a surgical operation?"

to which he made answer: "Yes, that he had had

the appendectomy in 1904." I asked of insured the

question: "Do the answers to questions 6-A, B, C,

D and F constitute a complete statement of all

severe illnesses, surgical operations and hospital or

sanitarium treatment which you have ever had ? " to

which his answer was "No, that he was in a sani-

tarium in Portland to rest, following influenza."

In the medical examination I asked of the insured

the question: "On what dates and for what com-

plaints have you been attended by a physician dur-

ing tlie past three years?" to which [51] he made
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(Testimony of A. E. Henby.)

answer: "Dr. Turner, 1929. Acute inflammation of

pharynx; not disabled."

I also asked of the insured the question: "Have

you ever had ulcers on any part of your body?"

to which the insured answered "No." Exhibit A-2

contains my entire report to the defendant company

upon the examination.

(Thereupon defendant's Exhibit A-2 was offered

and received in evidence.)

Neither in the examination nor at any time did

the insured, Joseph L. Winn, advise me that lie

had ever consulted Dr. J. M. Blackford or Dr.

George A. Dowling.

I was advised by the insured that he had con-

sulted Dr. Turner in 1929, and upon receipt of that

information I consulted Dr. Turner in regard to it.

It is the general practice of medical examiners to

investigate through physicians who have examined

the man before, and obtain their statements in re-

gard to what they have found, and any other infor-

mation they might give.

Thereupon the witness was dismissed by the de-

fendant with the privilege of recalling.

TESTIMONY OF J. M. BLACKFORD.
J. M. Blackford, a witness called on behalf of

the defendant, testified as follows:

My name is J. M. Blackford. I am a physician. I

have been in practice 23 years. I am connected with
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(Testimony of J. M. Blackford.)

the Virginia Mason Hospital and Clinic. I am a

diagnostician. I knew Joseph L. Winn in his life-

time only as a patient. I examined him December

5, 1927, and again December 10, 1927, in my office.

I made notes of my consnltation and am able to

state the facts thereof. I had him under observation

for five days, but could not state how often I saw

him after that time. At that time he [52] was com-

plaining of trouble with his stomach. He stated that

he had repeated attacks of appendicitis and an

operation some eighteen years before, from which

he had a complete recovery so far as he knew. After

the operation he had excellent health until six or

seven years before I saw him, wlien he began hav-

ing trouble with his stomach, having these attacks

of trouble lasting up to a month.

He stated that he had had stomach trouble for six

or seven years, coming in spells lasting up to a

month, and would then be free from trouble from

one to four months ; that for the two months before

I saw him he had had severe trouble, and particu-

larly severe the day before I saw him, enough to

prevent his sleeping that night. Operation had been

urged by some surgeon whose name I do not know,

six years l)efore I saw him, for this trouble.

He stated the pain was usually located in the

upper abdomen, a heavy, dull ache, burning, sour

stomach, and definite relief from taking food and

soda. He stated that he had never vomited l)lood,

had no marked selection of food, no back pain and

no unusual vomitting. That on several occasions he
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(Testimony of J. M. Blackford.)

had had acute attacks of indigestion, with marked

gas and bloating and very violent pain for half an

hour or longer.

He stated he had never called a physician for

these attacks; that soda usually relieved by raising

the gas, and yet the pain was so severe that he had

thought several times it might kill him. He said it

usually followed overloaded stomach or taking iced

drinks, and that he had noticed increasing shortness

of breath and palpitation. However, he played golf

without difficulty and never suffered from any pain

in the chest or arms with exercise.

I asked him with reference to his habits as to

intoxicating [53] liquor and he told me that he wa.s

a rather heavy drinker; that he averaged three or

four drinks a day and frequent sprees.

My diagnosis was that the clinical history seemed

detinitely to indicate trouble either with the gall

bladder or stomach, an ulcer. I got the X-ray evi-

dence of the stomach and found a gall bladder

shadow, which is not conclusive. I advised him that

he needed an exploratory surgical operation ; that is

the opening up of the abdomen for explore torv

purposes.

I advised him of my diagnosis. Cholecystitis is

inflammation of the gall bladder and peptic ulcers

are ulcers of the stomach and duodenum. I told

him that he should either cut out or cut down the

use of intoxicating liquor.

^'Q. Dr. Blackford, state whether or not in your

opinion Joseph L. Winn at the time of your con-
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(Testimony of J. M. Blackford.)

siiltation with him was suffering from a serious

illness."

*'A. I think he was a sick man, yas, sir."

Cross Examination.

I tentatively diagnosed Mr. Winn's condition as

peptic ulcers and chronic cholecystitis. The diagnosis

was tentative because the objective evidence by

X-ray of both stomach and gall bladder was quite

inconclusive and yet he had definite and violent

symptoms. By inconclusive I mean that under the

X-]*ay the outline of the stomach and upper part of

the intestines was normal and we could not make

an objective diagnosis of ulcer of the stomach or

duodenum. My diagnosis was made entirely upon

what the patient told me.

In making an X-ray of the gall bladder, certain

dves are given which are eliminated from the l)ody

exclusively by the liver, and those dyes are opaque

to the X-ray and will throw a shadow if they are of

sufficient concentration. If the gall ])ladder is work-

ing efficiently, concentrating bile, which is its func-

tion,—in an X-ray of the normal gall bladder, it

shows up, but if abnormal it fails to show. Tliis

test, while strong presumptive evidence, is not

always correct, and in this instance [54] it showed

once a rather faint shadow and the second time

clearly, which would indicate that at that time the

function of the gall bladder was good.

I also made a gastric analysis to determine tlie

degree of acidity to be found in the stomach and in
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(Testimony of J. M. Blackford.)

this instance on a single examination, showed no

presence of free hydrochloric acid.

An X-ray was taken of the stomach and duo-

denum and they did not show presence of any

ulcers. In proper hands, an X-ray of the .stomach

for the purpose of determining ulcers, will 1)e cor-

rect, about nine times out of ten.

A person suffering from cholecystitis usually has

a marked food selection and in the history of the

insured, there was no marked food selection.

The characteristic symptoms of peptic ulcer are,

in the first place, attacks of distress, which come

periodically, lasting from a few days up to a few

weeks, and then disappear, and the second thing is

relief from taking food. The peptic ulcer which I

tentatively diagnosed in Mr. Winn was located in

the stomach or duodenum. The pain associated with

peptic ulcer will ])e usually located in the upper

part of the abdomen.

My diagnosis of cholecystitis and peptic or pyloric

ulcer was made largely on the subjective symptoms

that the patient related to me. That is the way most

diagnoses are made.

I made no specific examination of the colon. l)ut

there were no symptoms of colitis.

Colitis means inflammation of the colon. It is

something entirely different from peptic ulcers.

I did not see Mr. Winn after this examination.

I advised him to be operated on and he did not

come back. It is not a fact that I did not urge an

operation. I advised him to be [55] operated on
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and he was very resistant to the idea and objected

so much that I told him we would try treatment

for two or three weeks to see whether he improved

and then he promised to come back and report, but

he did not come back.

The operation advised was an exploratory opera-

tion,—the opening of the abdomen to see what you

find and that is what I proposed in this case.

Redirect Examination.

I prescribed for Mr. Winn at that time.

Recross Examination.

1 recommended bismuth and magnesia and the

use of olive oil before meals, a diet and eating

between meals.

TESTIMONY OF GEORGE A. BOWLING.
George A. Bowling, a witness called on behalf of

the defendant, testified as follows:

I am practicing medicine in the City of Seattle;

associated with the Mason Clinic, the same clinic

with which Br. Blackford is associated.

I examined Joseph L. Winn in November, 1928.

At that time he was complaining of trouble with his

stomach.

I went into his history at that time, having access

to Br. Blackford's notes and went over the same

ground and got practically the same history of com-

plaint that Br. Blackford had, with the advantage
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that I was examining him nearly one year later.

The interim history that he gave was that he had

been substantially the same, or possibly a little

worse ; that he had received some relief from taking

alkalis after meals and perhaps a little more relief

from taking an occasional drink of whiskey after

meals, but that he had not lost weight, and had con-

tinued on about as usual. [56]

He stated that he had recently been troubled so

much that his sleep had been disturbed so much

that he had sharply reduced the total amount of

food and had chewed it better, but had not im-

proved.

From my examination I made a tentative diag-

nosis. From all of the findings, and repeating the

physical examination and examination by the in-

struments of precision, all of which were again

negative, we arrived at the conclusion, forced on

us by his complaint of pain and indigestion, that

he had something seriously wrong with him, w^hich

I was inclined to think w^as due to his gall bladder,

a cholecystitis.

I advised him at that time, that in my opinion,

nothing but a surgical operation could relieve him.

This he did not want to undergo and because the

diagnosis was rather indefinite, I did not urge upon

him the absolute necessity of a surgical operation at

that time.

He was to return in two weeks, but he did not
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do so. I advised him of my diagnosis and talked

it over with him at length.

Cross Examination

We made all the laboratory tests except gastric

analysis, as he wouldn't take a stomach tube. The

cholecystogram test showed a normal function of

the gall bladder. X-ray showed normal outline of

the stomach and duodenum. From the objective

tests, I was unable to give a definite opinion of

cholecystitis. No diagnosis was ever made or of-

fered to Mr. Winn that w^as anything more than a

tentative diagnosis as a working basis for advice

and treatment. Mr. Winn understood that my
diagnosis was tentative and that the operation ad-

vised was an exploratory one.

In my examination, peptic or pyloric ulcer was

not mentioned but was considered, but I came to

the conclusion, tentatively, that his trouble was

more probably in the gall bladder and to that ex-

tent I did [57] not agree with Dr. Blackford's

diagnosis.

In my opinion, the use of alcoholic liquors do not

cause or bear upon the question of cholecystitis or

peptic ulcers.

TESTIMONY OF A. E. HENBY (recalled)

A. E. Henby, recalled as a witness on behalf of

the defendant, testified as follows:
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I was not informed by Mr. Winn at the time of

his medical examination, that he had consulted Dr.

Blackford in 1927, and Dr. Dowling in 1928.

May 18, 1933.

I know Dr. Dowling and Dr. Blackford. They are

reputable physicians. Dr. Blackford is a diagnosti-

cian, and he has established a reputation in the

community in that respect.

If the insured, Joseph L. Winn, had revealed to

nie in the medical examination that he had within

the past three years consulted Dr. Blackford and

Dr. Dowling, I would have made inquiries of them

as to their findings and their examination, their

findings and their conclusions as to the result of

their findings.

Had I made inquiry of Dr. Blackford and Dr.

Dowling and had learned from them that the in-

sured had consulted Dr. Blackford on December 5,

1927, and was under observation for a period of

five days, and that as result of the examination. Dr.

Blackford had made a tentative diagnosis of peptic

ulcers and chronic cholecystitis and advised an ex-

ploratory operation; and if I had been further in-

formed that on November 8, 1928, the insured was

attended by Dr. Dowling and that Dr. Dowling had

made a diagnosis of chronic cholecystitis, and sug-

gested, although he did not urge, an exploratory

operation, I would have reported those findings to

the company and would have classified the [58]

case as a poor risk.
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I made my classification of the insured as a first-

class risk upon tlic examination and the declara-

tions made to me by the insured.

Cross Examination

Personally, I classified the insured as a good risk.

He was not written as a standard risk. Referring

to the statement in the policies ''This policy is

placed in the Special A", that would indicate that

the insured has to pay more per thousand than he

would in what is called a standard risk. The

stnndard is where the man is absolutely normal.

Where he has to pay a certain amount more it is

because the home office has decided that certain con-

ditions exist that would not justify them in giving

hi]u a standard rating.

Referring to defendant's Exhil)it A-2, the medical

report and declarations of the insured, the answers

to the questions were written by myself. I do not

remem])er when I first examined Mr. Winn. I do

not think I examined him at any time prior to the

date of Exhibit A-2, October 5, 1930. I saw him

two or three times, but tliat was my examination,

w]:eu these questions were answered.

I saw him more than one time on account of the

apparent heart condition. There was a question in

reprard to the condition of his heart and I saw him

two or three times. T was there entirely, I think, in

recfard to the heart. I made two examinations in

Ml'. Winn's office.
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At the time I wrote the answer to question No. 9,

in Exhibit A-2, I knew that Mr. Winn had been

down to Dr. Sears, in Portland. I didn't put the

name of Dr. Sears down in connection with ques-

tion No. 9 on the application for insurance and why

I didn't I couldn't tell you. I was referred to Dr.

William Turner who was right here who would

give me all the information [59] in regard to that.

I had written to Dr. Sears and his answer was sent

to the home office.

I,—and the company—])oth knew that Dr. Tur-

ner was not the only doctor insured had seen in the

last three years. Dr. Turner and Dr. Sears were

all we were told about.

I did not mention Dr. Sears in my answer to this

question. That is recorded on the other side of Ex-

hibit A-2, under "Remarks." I don't remember

just what those are, but you will find something in

re2:ard to that under "Remarks". I did report on

this paper (Exhibit A-2) in regard to Dr. Sears. I

reported his statement to me is as written on Ex-

hibit A-2, that he had had influenza lasting four

days, ^nd that he went to Dr. Sears' sanitarimn in

Portland to rest, as he could not if he stayed in

Seattle have any rest, and he stayed two months

and retu.rned in excellent condition.

I gave Mr. A¥inn a thorondi medicnl examina-

tion. My examination included the abdominal and

pelvic organs, which were found to be all right, also
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of the blood vessels, respiratory organs, nervous

system, to which questions in the application and

medical report I answered there was no evidence of

disease, and after making that examination I re-

ported him as a first-class risk.

After Mr. Winn advised me that he had been seen

b}^ Dr. Sears in Portland, I wrote to Dr. Sears tell-

ing him that Mr. Winn had told me and asking for

report on Mr. Winn's condition when he was there.

I received such report and forwarded the letter to

the home office.

(Witness identified plaintiff's Exhibit 3 as copy

of such letter, and offered and received in evidence.)

J. E. Horton was the agent who arranged for

these policies. I first saw Mr. Winn several months

before the date of the examination. I remember

that Mr. Horton made several attempts to get Mr.

Winn insured and I went down and saw Mr. Winn
and filled out some papers. Later, Mr. Horton re-

turned to me stating [60] that ^Ir. Winn had not

accepted the policy, or had been refused,—I don't

just remember—and he was trying- to ij^et things

arranged so that he could get the insurance. On my
examination I found this apparent hypertrophy of

the heart and I reported it and we had some com-

munication with the home office regarding it. There

was a great deal of communication between the

home office and the local office in regard to that,

and finally Mr. Horton had me examine i\Ir. Winn
at the time mentioned here. I think that Mr. Winn
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was examined previously, prior to the time of writ-

ing Dr. Sears, but in getting out a subsequent ex-

amination I gave a full history, as far as I knew it,

in the last paper, as I had in all of them. On Novem-

l)er 8th I wrote to the company tliat I was forward-

ing: a cardiograph taken by Dr. Von Phul as to the

heart condition and by the same mail an X-ray

plate of Mr. Winn by Dr. Sears of Portland.

At the time I examined Mr. AVinn on these vari-

ous occasions, his condition and general physical

appearance seemed good and I think it is so re-

corded in my report. Coupled with his appearance

and objective tests, together with the subiective

symptoms, I came to the conclusion that he was an

A-1 risk.

Redirect Examination.

By subjective symptoms T menu the statements

he made to me. I did not put in my report all the

information that Mr. Winn gave me with reference

to his visit to the Sears sanitarium. I remember

that he stated that he was not under any special

treatment that is not recorded here. In my repo-

1

I recorded the total conclusions, not every question

asked. I asked him many questions, but I have

recorded what seemed to me tlie conclusion as to ihe

whole matter. Wliat I reported was the gist of his

statement. That is a correct summary of the infor-

mation he gave me with reference to his visit to

the Sears sanitarium.

Mr. Winn was a large man, well built, and showed

no evidence of any chronic disease. In my examina-
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tion I was able to detect [61] nothing other than a

slight hypertrophy of the heart, which I reported

to the company. There was some discussion with

reference to the policy that would be issued on the

basis of the heart hypertrophy. That was all settled

before he came to be for the examination on Octo-

ber 25th.

(At this time the report of the Swedish Hospital

of Seattle concerning Joseph L. Winn, in January,

1931, was identified as defendant's Exhibit A-5.)

TESTIMONY OF JOSEPH E. POLLARD.
My name is Joseph E. Pollard ; I am 62 year.> of

age; I reside at Chatham, New Jersey. I am a

physician and have been engaged in the practice of

medicine for thirty-eight years.

During the year 1930 I w^as and still am Associate

Medical Director of the defendant. Prudential In-

surance Company at its home office in Newark, New
Jersey.

As Associate Medical Director, my duties during

the year 1930 were to review^ any applications for

insurance which came to me and after reviewing the

application and declarations and medical examiner's

confidential report, to pass upon them by either ap-

proving or rejecting the application.

During the year 1930 I had authority to approve
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or reject any application for insurance submitted

to the company.

In my official capacity, the application of Joseph

L. Winn, for Policies No. 7144322 and 7144323,

was submitted to me for approval or rejection.

(Witness identified defendant's Exhibit A-6,

being application for insurance, signed by Joseph

L. Winn, dated June 27, 1930, and defendant's Ex-

hibit A-2, being declarations made to medical ex-

aminer, signed by Joseph L. Winn, dated October

25, 1930, and medical examiner's confidential re-

port, signed by A. E. Henby, Seattle, Washington,

dated October 25, 1930, as constituting the applica-

tion of Joseph L. Winn for the policies of insur-

ance involved in this action. Defendant's Exhibit

A-6 [62] offered and received; defendant's Exhibit

A-2 being already in evidence as a part of the tes-

timony of the witness Henby.)

P The application, consisting of Exhibits A-2 and

A-6, was submitted to me on November 6, 1930.

^ (Witness identified defendant's Exhibit A-7,

being Prudential Medical Department Laboratorv

Report, with reference to Joseph L. Winn; and

defendant's Exhibit A-8, being copy of letter ad-

dressed to Joseph L. Winn, signed by J. E. Horton

;

defendant's Exhibit A-9 being letter addressed to

Prudential Insurance Company, dated November 8,

1930, signed by A. E. Henby, M. D., and defendant's

Exhibit A-10, being copy of letter dated October 31,

1930, addressed to Joseph L. Winn, signed Chas. E.
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Sears. Defendant's Exhibits A-7, A-8, A-9 and

A-10 offered and received.)

I first saw Exhibits A-9 and A-10 on November

14, 1930. The X-ray picture referred to by Dr.

Henby in his letter, was seen by me on November

14, 1930, but at that time the electro cardio.2,Tam

had not been received and the letter from Dr.

Henby was marked "Hold for cardiograph". This

cardiograph was seen by me on November 17, 1930.

I have not the X-ray plate and the cardiogTapli in

my possession, as they were returned to Seattle

after review.

After the receipt of the X-ray plate and cardio-

graph, I approved the application of Joseph L.

Winn as constituted by defendant's Exhibits A-2

and A-6, and approved the application as of No-

vember 17, 1930, on the modified 5 plan with a

special A rating.

(It was stipulated bj^ counsel that defendant's

Exhibits A-2 and A-6 constitute tlie application for

the policies in question.)

The reason for approving the ai)plication with a

.special A rating was that there was a question of

possible hypertrophy [63] of the heart, and that

was the only reason for approving the policy with

a special A rating.

When I approved the application for the policies,

I relied upon defendant's Exhibit A-6 and the an-

swers and declarations made to the medical exam-

iner over the signature of Joseph L. Winn, dated

October 25, 1930, and the answers to questions in
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the medical examiner's confidential report, signed

A. E. Henby, M. D., dated October 25, 1930, to-

gether with remarks under "details of Illnesses Re-

corded," on the heart report, and under the head-

ing of "Remarks", at the bottom of this side of

defendant's Exhibit A-2, signed by Dr. Henby,

dated October 27, 1930, all of which appears in

defendant's Exhibit A-2, together with letter of

Dr. Henby, dated November 8, 1930, defendant's

Exhibit A-9 ; the letter of Dr. Chas. T. Sears, dated

October 31, 1930, defendant's Exhibit A-10; a copy

of letter of Agent Horton, addressed to Joseph L.

Winn, defendant's Exhibit A-8, and the Prudential

Medical Laboratory Report, defendant's Exhibit

A-7, of a specimen of nrine voided by Joseph L.

Wimi and forwarded to the home office by Dr.

Henby. Also review of the X-ray and cardiograph.

The policies involved in this action, upon the life

of Joseph L. Winn, were issued by the company
upon my approval of the application, as I know of

my own knowledge.

Referring to question No. 9 of the declarations

made to the medical examiner as contained in de-

fenlant's Exhibit A-2: Q. "On what dates and

for what complaints have you been attended by a

physician during the past three years?" and the

ansv;er thereto: "Dr. Turner, 1929, acute inflammn-

fion of pharynx; not disabled." My action in ap-

proving the application was influenced by the an-

swer of the insured to that question. The answer as

[64] given w^as favorable and the policy approved
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as this answer did not constitute any ohjection to

the approval on my part. An acute inflammation of

the pharynx is one of short duration and does not

constitute a disability extending- over a long period

of time. It is an inflammation of that part of the

throat called the pharynx.

Had the answer to question No. 9 disclosed that

on or about the 5th day of December, 1927, the in-

sured visited the Mason Clinic in Seattle, for exam-

ination or treatment by Dr. John M. Blackford, and

that he then complained to Dr. Blackford of much

gas and indigestion and of pain so severe that he

was unable to sleep and that such a condition was

a recurrence of stomach spells he had had six or

seven years previously, I would have held up the

approval of the application pending correspondence

with the examiner with regard to this history of

stomach trouble.

Had the report of the medical examiner in answer

to question No. 9, or otherwise, disclosed that on

or about the 28th day of November, 1928, the in-

sured again visited the Mason Clinic for examina-

tion or treatment, and was then examined by Dr.

George M. Dowling, making the same complaint as

made to Dr. John M. Bowling, I would have re-

jected the application.

If, upon further examination or investigation, or

correspondence with the medical examiner, it had

been disclosed to me that upon the occasion of ex-

amination of the insured by Dr. Blackford, the doc-
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tor had diagnosed the insured's condition as peptic

ulcers and chronic cholecystitis, and had advised an

operation, I would have rejected the application.

At the time I approved the application of the

insured for the policies, I had no knowledge that he

had visited the Mason Clinic in Seattle, on Decem-

ber 5, 1927 and November 28, 1928, [65] at which

times a diagnosis of peptic ulcer and chronic cho-

lecystitis was made, and that the insured was ad-

vised to submit to an operation. If the insured had

disclosed such a history or condition in the appli-

cation, I would have rejected the application.

If the application of the insured had disclosed a

condition of peptic ulcers and chronic cholecystitis,

I would have rejected the application.

I have been engaged in the practice of medicine

thirty-eight years, and have examined applicants

for life insurance, off and on during that period, for

various companies, and have been connected with

the Prudential Insurance Company since March 4,

1909, during which time my duties were examina-

tion of applicants for insurance, review and action

on applications for insurance which have been re-

ceived at the home office.

In my opinion, any use of alcohol at all, would

have been excessive for a man of 56 or 57 years, in

such condition that he complained of much gas,

indigestion and of pain so severe that he was un-

able to sleep, which condition was a recurrence of
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stomacli trouble he had had six or seven years

previously.

Referring to question 3-B of the declarations to

the medical examiner, as set forth in defendant's

Exhibit A-2: Q. "Have you ever used malt or

spirituous liquors to excess.
'

' and the answer thereto

:

"No"; my action in regard to the application was

influenced by that question and answer. Had I been

advised by the report of the medical examiner, or

otherwise, of the diagnosis made by Dr. Blackford

in December, 1927, and that thereafter the insured

indulged in any use of intoxicating liquor, I would

have rejected the application.

Referring to question No. 10 of the declarations

to the medical examiner, as contained in defendant's

Exhibit A-2: [QQ~\ "Have you ever had an ulcer on

any part of the body?" and the answer thereto:

"No." My action in approving the application was

influenced by that question and answer. Any nega-

tive answ^er to that sub-division of question 10 was

a statement on the part of the applicant that he had

had no ulcer on any part of his body at any time

ill the past. Had the report of the medical examiner,

or otherwise, disclosed that the insured had had

ulcers of the intestines in 1927 and 1928. I would

have rejected the application.

I met Joseph L. Winn in his lifetime in Seattle,

at his business office, in May or June, 1930. I was

asked by the Seattle Manager, R. S. Bo3ms, to see

Mr. Winn, which I did, calling with Mr. Boyns and
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Agent J. E. Horton, and talked to him about his

health, but made no examination of him, and no men-

tion was made by Mr. Winn that he had been under

treatment for peptic ulcer, gall bladder trouble or

any other digestive trouble prior to the time I saw

him. He stated to me that he had had an attack of

influenza in December, 1928, and that he had gone

to a sanitarium in Portland for rest, and had there

been seen by Dr. Chas. E. Sears, of Portland. His

reason for going to Portland was that he could not

get the rest he needed if he stayed in Seattle. The

particular reason why the manager and agent

wanted me to see Mr. Winn at that time was that

he had been offered a special A rating on account

of an hypertrophy of the heart, and that while he

was in Portland Dr. Sears had taken an X-ray of

the heart. I told Mr. Winn that I would be in

Portland in a few days and w^ould try to see Dr.

Sears and talk to him about his findings. I had a

talk with Dr. Sears, saw^ the X-ray and there was a

slight hypertrophy shown, but no intimation was

given me that there was anything else in question

witli regard to the applicant's condition of health

history than the question of the hypertrophied

heart. I never at any time made a physical ex-

amination of the insured. [67]

At the time of my interview with Dr. Sears, there

was no one else present. The only question raised

was with reference to the hypertrophy of the heart.

No mention was made of the fact that the insured
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had visited the Mason Clinic in Seattle, in Decem-

ber, 1927 and in November, 1928, and that a diag-

nosis of peptic ulcer and chronic cholecystitis was

made at those times and that Mr. Winn was advised

to submit to an operation.

Cross Examination

At the time I saw Mr. Winn in the spring of

1930, I knew he was a prospective applicant for in-

surance in the company. When I state I made no

physical examination of him, I mean that I did not

have him take off his clothes or test him with a

stethoscope or any of those various methods. I did

look at him so as to obtain whatever information I

could relative to his physical condition from his

general appearance.

Sometimes organic troubles show themselves in

the general appearance of a person, but not fre-

quently. This is true in connection with difficulties

of the stomach on some occasions. At that time the

question supposed to be at stake was the question of

hypertrophy of the heart, and I told Mr. Winn and

Mr. Boyns that I would see Dr. Sears in Portland.

After I had the talk with Dr. Sears, I did not see

Mr. Winn or Mr. Boyns or communicate with either

of them. I did not communicate with Mr. Horton.

The statement contained in defendant's Exhiliit

A-8, being copy of letter from J. E. Horton to Mr.

Winn, dated October 25, 1930, upon which there

is a memorandum directed to the medical depart-
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ment of the home office: "You already have inspec-

tion of a few months ago and asked me not to order

same" refers to an inspection regarding the finan-

cial and moral habits of the [68] insured. This in-

dicates that a few months prior to October 25, 1930,

the company had under advisement the question of

offering Mr. Winn insurance.

The difference between offering Mr. Winn insur-

ance and having him apply for insurance is that

when we say we offer him, they write a letter and

say a man has a cancer somewhere or other, and

ask whether we would offer them insurance. This

is where he has a signed application. This is when

the insurance was offered to Mr. Winn. (Witness

refers to defendant's Exhibit A-6)

We have nothing to show in this particular

whether insurance was offered to Mr. Winn by the

Prudential Insurance Company by some form other

than his application.

At the time I saw Mr. Winn in Seattle there was

a question of his being offered a rated policy. I

saw him before he made the application, defend-

ant's Exhibit A- and A-6. Insured was allowed to

try for a policy at a special A rating.

After I saw Mr. Winn and Dr. Sears I never com-

nmnicated with Mr, Winn or anyone on his behalf,

or with anyone in the Seattle office with reference

to the insurance of Mr. Winn, until October, 1930.

As to what occurred between the date of the ap-

plication, June 27, 1930, and November 6, 1930,
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when I first saw the application, I can only give a

hypothetical answer that I did not have the papers

between these dates with reference to the applica-

tion.

The lapse of time between the date of the appli-

cation and November 6, 1930, when it reached me,

may be accounted for by some correspondence in

the home office. There may have been some inves-

tigation during that period.

After I had the talk with Dr. Sears, I communi-

cated with the medical department at the home office.

I made a telegraphic [69] report, as I recall it, that

after seeing Dr. Sears, if there was nothing be-

sides the question of hypertrophy, the application

could be approved at the special A rating. I do not

know what action was taken on that telegram at

the home office. So far as I know, there was no fur-

ther medical examination or investigation of Mr.

Winn, other than I have testified.

A review of applications is constituted of a re-

view of all the papers attached to the application.

T read them over and see that all questions are an-

swered and the way they are answered. I have the

final word on the acceptance or rejection of the ap-

plication.

I received no documents or papers from Dr.

Henby in connection with the application, other

than Exhibit A-6, the cardiograph and the X-ray

plate and a specimen of urine that came in from

Dr. Henby under separate cover.
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I do not recall having received such a letter,

signed by Dr. Sears, dated May 21, 1930, and have

no such letter in my possession.

The X-ray plate showed a slight hypertrophy of

the left ventrical. As far I know the electro cardio-

gram was normal. A condition of peptic ulcer or

chronic cholecystitis would not show on the X-ray

or cardiogram.

A special A rating indicates that the risk as a

whole is not a first-class risk or a risk that gives a

normal mortality in its group. The only reason that

I rated this applicant a special A rating instead of

standard was the hypertrophy heart condition.

I was influenced by the applicant's answer to

question No. 9 of the declaration. That question

asks :

'

'On what dates and for what complaints have

you been attended by a physician during the past

three years?" to which he answered: "Dr. Turner,

1929; acute inflammation of pharynx; not dis-

abled." [70] The assumption is that Dr. Turner's

inflammation of the pharynx treatment was the only

thing he had been under treatment for, for three

years preceding. That answer influenced me. I

was influenced by that answ^er by the statement on

the part of the applicant over his signature that he

was not disabled.

It certainly would have made a difference in ap-

proving the application if the applicant had men-

tioned other doctors and other times, for any con-

dition.
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I did not know that the answer of the applicant

to question No. 9 was not entirely correct, although

I did know that he had been treated by Dr. Sears

in 1928.

I did give a great deal of consideration to that

portion of the application. I reconciled that with

tlie fact that I knew he had been treated by Dr.

Sears in 1928, by the statement of the examiner

under the head of Remarks and the answer to ques-

tion 6-F that the applicant was in a sanitarium in

Portland to rest after influenza, and the statement

under Remarks that in December, 1928, applicant

had influenza lasting four days affecting the

23harynx and causing myostis, and that he then went

to Dr. Sears sanitarium in Portland to rest, as he

could not if he stayed in Seattle have any rest.

I considered that as being attended by a physi-

cian during the past three years. The question No.

9 did mean a great deal to me for the reason that

the assumption is that when you have a statement

like this under the head of Remarks that this is

in addition to tlie statement under question 9 as

given iu this report.

I testified that if I had known of the alleged

visit to the Mason Clinic for examination and treat-

ment by Dr. Blackford I w^ould have deferred the

approval of the application for a further investiga-

tion, and that if I had heard of the second [71]

alleged trip to the Mason Clinic, I would have re-
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jected the application, because one attack of such a

condition would have possibly meant a different

thing than continued attacks.

If a man goes to a sanitarium on December 5,

1927, and does not return until November 28, 1928,

it would probably indicate a continuous condition.

I know nothing of the diagnosis of Dr. Black-

ford or Dr. Dowling except from the inspection re-

port. I first learned of the diagnoses of the two

doctors after the policies became a claim.

I would say that in the ordinary process of di-

gestion, alcohol is not formed. Alcohol is present

in some food, but not in all. An ulcer is a break in

a surface either of the skin or mucous membrane,

which exudes a fluid and may exist in any part of

the body. It may result from a various number of

causes, but not as a rule from a scratch, or it may
follow a bump or something of that sort.

Cross Examination

Ulcers anywhere on the body are a common thing.

There are plenty of ulcers.

Redirect Examination

At the time I saw Mr. Winn it was impossible to

determine from merely looking at him whether he

had suffered or w^as suffering from peptic ulcers,

chronic cholecystitis or any digestive disturbances.

At the time I saw him nobody told me and I did

not ascertain for myself by merely looking at him
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that he had suffered or was suffering from peptic

ulcers, chronic cholecystitis or other digestive dis-

turbances.

The special A rating was placed on the policy for

no other reason than the hypertrophy of the heart.

Peptic ulcers, together with chronic cholecystitis,

would seriously impair the physical condition of a

man of the age [72] of 56 or 57 years.

The date given on Exhibit A-2 indicates that the

application was mailed to the home office on October

28. 1930, the examination having been made on

on October 25th. The application and report of the

medical examiner. Exhibits A-2 and A-6, were re-

ceived by the home office November 3, 1930. I know

l)y the stamp which is placed in the upper left hand

corner on the face of the application, Exhibit A-6.

No papers or investigation reports were for-

warded to me by Dr. Henby subsequent to the date

of ]iis letter, Exhibit A-9, other than the papers and

documents mentioned in Dr. Henby 's letter. If

anything had been sent in by Dr. Henby subsequent

to this letter, it would have been referred to me.

TESTIMONY OF D. H. NICKSON.
D. H. Nickson, called as a witness on behalf of

the defendant, testified as follows:

I am a physician in the Swedish Hospital and

havo charge of the X-ray and pathological labora-
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tories. I made the post-mortem of Joseph L. Winn.

(Witness identifies three sheets of defendant's

Exhibit A-5, constituting his report of the post-

mortem examination, which were marked A-5-1,

A-5-2 and A-5-3, and offered and received in evi-

dence)

The ileocecal valve is the junction of the ileum

and the cecum. It is the last portion of the small

gut at its junction with the first portion of the

large gut.

(Witness identifies Exhibit A-11 as a picture of

a normal abdominal cavity, showing particular sec-

tion under discussion. Defendant's Exhibit A-11

offered and received).

An edematous means a swelling caused by fluid

accumulating [73] in the tissues between the cells

and in the cells. It is caused by an acute infection.

The mucosa is the mucous lining of the cecimi.

The report shows that there were large ulcers in the

mucosa of the cecum, and these increased in size

and frequency as the hepatic flexure was readied.

The hepatic flexure is the top of the ascenduiri^

colon.

The report further showed that l)eginning in tlie

transverse colon the ulcers became enormous in size,

the largest measuring about four inches in length

and extending the entire circumference of the

bowel.

The spleen was enlarged and was soft and pulpy.
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The spleen lies in the upper left quadrant, and lies

in the angle between the transverse and descending

colon. The enlarged spleen indicated an acute in-

fection.

The liver was considerably enlarged and a cut

surface showed an advanced state of degeneration

caused by acute infection.

The gall bladder measured 10 by 5 cm. and was

thick and opaque. The lumen contained bile stained

mucous, which was filled with small particles of bile

precipitate. The lining membrane on the inside of

the gall bladder showed an advanced state of fatty

degeneration.

Cross Examination.

A post-mortem examination is an examination of

the })ody after death, to determine if possible, all

conditions there present.

In this case, the post-mortem was made on Feb-

ruary 2, 1931.

The stomach was normal. By that is meant there

was no evidence of any pathology at that time, nor

were there any scars [74] that I saw. An extensive

ulcer in the stomach, even though it heals, will leave

a scar that can be detected at a subsequent examina-

tion. I found no such condition.

Death was due to acute toxemia, acute ulcerative

colitis, with excessive hemorrhage from the ulcers,

general peritonitis. The cause of those ulcers could

not be determined.

''Acute" means something that flares up or is
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going on at the present time rapidly. We refer to

an acute lesion as something that takes place rapidly

and a chronic lesion as something that takes place

over a long period of time.

When I speak of acute toxemia and ulcerative

colitis I mean those that were in existence a very

short period before death. A thing which had ex-

isted a year prior to death would not be considered

an acute condition. The character of these ulcers

was that which we see in an ordinary fulminating

type of infection. I made extensive cultures of the

stool, both before and after death, and I was not

able to isolate an organism that is not normally

present in the intestinal tract. I could not say what

organism or w^hat toxin caused this ulcerated con-

dition.

In my opinion ulcerative colitis is not in any way

related to or caused by pyloric or peptic ulcers.

Acute ulcerative colitis means inflammation of the

colon. The colon runs around the lower abdominal

cavity and the transverse colon is close to the

stomach.

"Q. From your examination I will ask you

whether in your opinion, or whether your report

shows that the death of Mr. Winn was due in any

way to either peptic ulcer or p^yloric ulcer or to a

chronic cholecystitis ? '

'

Objected to as immaterial and irrelevant, which

objection was overruled and exception allowed. [75]

"A. It was not."
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"A. I will ask yoii whether or not a chronic

cholecystitis or peptic ulcer or j^yloric ulcer could

have caused in any w^a}' the condition which you

found existing in Mr. Winn at the time you made

the post-mortem."

Mr. BUNDY: Objected to as irrelevant and im-

material and not proper cross examination.

The COURT: Objection overruled.

"A. I have never seen such a case.

Mr. BUNDY: I move to strike the answer.

The COURT: Denied.

Mr. BUNDY : Exception.

The COURT: Allowed.

Mr. BUNDY: I do not know that I noted an

exception to the question.

The COURT : Exception allowed.

''Q. Dr. Niclvson, are you familiar by personal

observation with the matters which preceded the

death of Mr. Winn for ten days or so ; that is, from

the time he was operated on until his death, were

you prcvsent?"

''A. I saw Mr. Winn at the invitation of Dr.

Speidel, who was the attending pln^sician, but I

didn't examine him preceding the operation, and

the matters with which I was concerned were not

those that would invohe a physical examination, or

taking a history, or anything of that kind. He was

given some blood transfusions, and it was in connec-

tion with that that I saw him."

''A. In your opinion, doctor, could the acute
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ulcerative colitis which you found on your post-

mortem have existed—and not only could it have,

but did it exist for any period of time, such as

even six months to a year, prior to the death of

Mr. Winn?"
Mr. BUNDY: Objected to as irrelevant and im-

material, and not proper cross examination. [76]

The COURT: Objection overruled. It is some-

what in the nature of a repetition, however. He
may answer the question.

Mr. BUNDY: Exception.

The COURT: Allowed.

''A. It could not. This was an acute, fuhni-

nating type of lesion, so extensive that it caused

multiple perforations of this bowel, directly throus^h

the middle and outer coats of the colon. This is an

acute fulminating type of lesion."

There are certain lesions that are present follow-

ing an excessive quantity of alcohol taken at a

single time or in a short period of time that would

lead one to be suspicious of acute alcoholism. In

the chronic alcoholic there are lesions which have

been created by alcohol, such as hobnail liver, and

certain chronic infections of the kidneys, but so

many other toxins will produce those same lesions

that at the present time most pathologists feel that

to state that this is due to chronic alcoholism is

probably stretching the point a good deal. I do not

believe that gall bladder disease is produced by

alcohol. [77]
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I did not find any conditions to indicate chronic

use of alcohol.

Redirect Examination.

An acute condition may be a flaring up from a

normal condition or it may be from a chronic patho-

logical condition. The acute infection which I found

at this time, referring to the colon, was not a flaring

up of a chronic condition. A chronic inflammation

present in any organ tends to deposit an excessive

quantity of connective tissue or scar, and the micro-

scope would reveal the presence of that scar tissue.

A chronic cholecystitis tends to thicken the wall of

the colon, making the colon smaller than it is nor-

mally and those conditions were not present in his

case. Ill this case there was a general i3eritonitis

I^resent. The colon was ulcerated and perforated.

The kidneys, spleen and liver all showed acute re-

sponse to that and the gall bladder was chronically

inflamed.

Recross Examination.

The peritoneum is the thin membrane that lines

the inside of the abdominal cavit\\ The ulcerative

colitis, toxemia and peritonitis were conditions

which had existed only definitely, within a few days.

Whereupon the defendant rested its defense.

TESTIMONY OF CHAS. E. SEARS.

Thereupon Chas. E. Sears was called as a witness

in rebuttal for the plaintiff and testified as follows

:
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I am a practicing physician ; have been practicing

in Portland, Oregon for twenty years. I graduated

from the medical department of the University of

Illinois in 1901 and was an interne in the County

Hospital in Chicago for two [78] and one-half

years. The following year I was senior physician

for the hospital for the sick which has county

patients, and for five years I was chief surgeon at

the Providence Hospital in Wallace, Idaho. - Fol-

lowing that I spent two years in Europe.

I was acquainted with .Joseph L. Winn during

his lifetime. He came to my office in Portland on

the 31st day of December, 1928, and I had him

under observation for about six weeks. He first

came to my office and then I sent him to the sani-

tarium. T\niile at the office he had a physical exam-

ination and from there he went to the hospital and

returned to the office every two or three days for

subsequent tests. He left Portland about the middle

of February, 1929.

Wlien Mr. Winn came into my office December

31, 1928, he was complaining of fatigue, laclv of

pep, insomnia, gas distress in his abdomen especially

in the stomach, which he had had for five or six

years. This partly came on when tired, at times

when lying and at times several hours after meals.

At that time I made an objective examination of

his physical condition. He was given a complete

physical examination from head to foot. Blood,

urine, a fascia metabolic test, X-ray of his stomach,
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intestines, examination of his heart and an electro

cardiograph examination, that is, an examination

of the heart with an electrical instrument, and an

examination of his stomach contents. We had re-

peated tests of the bowel movements.

Mr. Winn did not tell me he had been examined

by or had consulted Dr. Blackford or Dr. Dowling,

but he did advise me that he had been examined by

doctors, without naming them, concerning the same

trouble he was coming to me about. He stated that

he had consulted several doctors; he didn't state

just how many—that he had been diagnosed by one

as gall bladder disease; by another as ulcers of the

stomach and by another as [79] something else, he

didn't state; that he was coming to me for observa-

tion, in a sense, as a court of last resort, to let me
decide what was the matter with him; that he was

going to put himself under my observation and con-

trol for that purpose. I made a general examination

of the detailed tissues and organs, eyes and fingers,

with stethoscope and accessory instruments, follow-

ing which a screen examination was made, consist-

ing of standing the patient in a dark room in front

an X-ray machine, investigating the chest and or-

gans of the abdomen, and through the screen exam-

ination the movements of the chest are seen, the

movements of the heart, the expansion of the lungs,

after which a contrast meal was given, which is sub-

stantially opaque to the X-ray, from which you can

see what the patient swallows, shown by the out-

lines in the stomach and intestines.
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By this examination there were no conditions

which indicated either chronic cholecystitis, peptic

ulcers, pyloric ulcers or any other disability. The

outline of the stomach and duodenum were sharp

and clear. X-ray pictures were taken of the gall

bladder with the Graham-Cole test, with the gall

bladder filled and emptied, and there was no evi-

dence of stones in the gall bladder.

He was given a test meal, which was removed at

the end of an hour, to determine whether he had

any hydrochloric acid in his stomach. He had the

average amount. The average is what we call 60

points, the average level of the normal, and he had

approximately 70 points of total acid in his stomach,

which L^ within normal limits for his age. In a

large number of patients who have chronic chole-

cystitis the acid values in the stomach are reduced

or the free acid disappears.

After making this examination, Mr. Winn was

put on a soft diet, as all patients are, for observa-

tion. Then his diet [80] contained specific substance

for the examination of his stool, after which hU
diet was repeatedly built up, a diet containing large

material to increase his weight and a large amount

of pulp to stimulate his bowels to action. As the

result his bowels moved quite regularly and the

gas which he complained of during his fi.rst week

rapidly disappeared and his last weeks were un-

eventful, virtually.

His stool examination was negative. There were

no signs of blood or pus or anything to indicate
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any ulcer in his intestinal tract. That would indi-

cate that there was no presence of any condition of

colitis.

After seven weeks under my observation, I made

a diagnosis of fatigue neurosis, which in other

w^ords is just a group of nervous phenomena, in-

cluding nervous indigestion, which follows states

of nervous tension and fatigue and slight hyper-

trophy of the heart. I did not find anything else

wrong with him.

I advised Mr. Winn when he left my care that

he did not have any ulceration in his stomach or

intestinal tract. There was no evidence that he

had any disease of the gall bladder.

Chronic changes in the gall bladder are of very

frequent occurrence in individuals who reach middle

age. They are a part of the wear and tear of life,

and are found in a large number of people, without

having given rise to any symptoms whatever. Chole-

cystitis and gall stones are two separate things, but

frequently occur together. Low grade changes in

the gall bladder are found in at least two-thirds of

tiie people dying beyond the age of 45. Those con-

ditions are not necessarily related to any illness or

cause of death. A large proportion of cases of

cholecystitis give rise to no symptoms that can ])e

referred to that particular tissue.

Nervous dyspepsia may exactly simulate a condi-

tion of ulcers [81] or gall bladder disease. The

common symptoms of gall bladder disturbance are
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frequently what we call a material dj^spepsia, which

has varying degrees of distress, especially following

meals, and which may or may not be actual pain,

and frequently associated with gas distress, with or

without constipation, which ai'e common to liotli

conditions.

If a person evidences such symptoms as I have

described, I determine whether or not the condition

is dyspepsia or ulcer or gall bladder, first by history,

and, second, physical examination including stomach

contents and the X-ray. When we make a diagnosis

of ulcer of the stomach or duodenum, we usually

require some corroborative evidence, and X-ray of

the stomach and duodenum are the most reliable

tests. In the gall bladder we rely somewhat upon

the X-ray findings. They are not final, but in both

conditions there is usually a certain periodicity, or

with or without periodicity a relationship of the

dyspepsia to meals.

In the case of Mr. Winn, his dyspepsia occurred

at such different times, and in such different de-

grees, that that in itself to me was corroborative

evidence. The final evidence consists in putting the

individual on a bulky diet, and if it is done with

care, the individual who has nervous dyspepsia,

when he is relieved from his gas and his fear, and

his bowels are controlled, his symptoms clear up. If

he has gall bladder disease or ulcers, when put on

bulky diet, his symptoms are apt to be intensified.

I made the test I have just described with Mr.
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Winn and his symptoms largely cleared up so that

at the end of the first week he was very comfortal)le

and required no particular attention from the stand-

point of distress; and subsequent observation after

he left the hospital showed that it cleared up en-

tirely and he so reported. [82]

On the basis of such tests and findings, I made a

diagnosis of nervous dyspepsia and stated that he

did not have ulcers or gall bladder disease.

Based upon my examination of Mr. Winn, I ad-

vised him that he did not need an operation.

I heard the testimony of Dr. Nickson with

reference to the post-mortem and the conditions he

found do not substantiate a diagnosis of chronic

cholecystitis for the reason that all that has l^een

stated there can occur in the presence of acute in-

fection.

I saw Mr. "Winn twice in my office after he left

there in February, 1929. He reported at my re-

quest. I talked with him and examined him. He
made favorable reports as to his progress and he

had gained consistently and greatly in weight, and

Le showed essential absence of abnormal gas in the

stomach and intestinal tract. Those were the only

essential points in his subsequent examination, out-

side of instructions as to his course of living.

(Witness identified defendant's Exhibit A-10 as

a letter which he wrote to Mr. Winn on October 31,

1930.)
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"Q. Dr. Sears, reading from defendant's Ex-

hibit A-5, the sheets marked 1, 2 and 3 of the post-

mortem, assuming death was due to acute toxemia,

acute ulcerative colitis with excessive hemorrhage

from the ulcers and general peritonitis, the cause

of these ulcers being unknown, I will ask you

whether or not, in your opinion, that death from

the causes related there had any relation to any con-

dition which you found from your examination of

Mr. Winn?"
0])jected to as irrelevant and immaterial, which

objection was overruled and exception allowed.

"A. It had no such connection." [83]

From the examination I made of Mr. Winn re-

lating to the intestines and colon, as well as the

upper parts of the abdomen, I found that they con-

tained an abnormal amount of gas, but there was no

evidence of any stomach trouble. Gas is a very com-

mon condition in people who are nervous, first be-

cause they swallow an excessive amount of air when

they eat and drink, and secondly, because the move-

ments of the stomach and intestines are ordinarily

very sensitive, complex movements, and when any

individual who runs down and becomes nervous de-

velops an increased amount of gas in both stomach

and intestines, and especially when he loses the

elastic contraction of mu^scle tissue—when they lose

that reserve nervous energy, these tissues let go and

develop what we call edema or state of flabbiness.



98 Prudential Ins. Co. of America

(Testimony of Chas. E. Sears.)

plus the influence of lack of fat in the abdomen,

which he displayed.

(Witness identified plaintiff's Exhibits 4 and 5,

offered and received, being letters written hy in-

sured to him).

I questioned Mr. Winn with reference to his use

of intoxicating liquor and he stated he drank oc-

casionally with friends. There was no evidence

from his physical condition or conduct that would

suggest he had taken alcohol to excess. In his six

weeks in the hospital he at no time requested al-

cohol.

Cross Examination

The sanitarium I spoke of is one that our office

sends all patients to. I do not know that it is

known as being my sanitarium. It is known as the

Portland Convalescent Hospital. There are four of

us who take our patients there. Mr. Winn was re-

ferred to me by some friends in Seattle. He com-

plained of fatigue, lack of pep and insomnia and

had gas, extending back over five or six years, gas

distress in the abdomen, and especially high up in

the region of his stomach, which occurred especially

[84] when he was tired, and very commonly after

lying down and after the use of coarse foods.

He described the condition as distress. Wlien I

asked him as to actual pain, he described it as a

sense of intense fullness, rather than acute pain.

He developed spells in which he had great fear. The
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second night he was in the hospital he had such

an attack and I was sent for, and on reassuring him

he went to the bathroom and we waited for him

below, and on examination of him in bed, I found

that his stomach was distended with gas. I reas-

sured him on the score of the gas and he was given

something to relax the stomach, relieve the gas. He
belched a quantity of gas and was relieved. He de-

veloped no such other spells.

He was given something to relieve the pain and

intense distress that he was suffering. He com-

plained of having intense pain and suffering in his

stomach or abdomen, dating back five or six years

before he consulted me.

My diagnosis was fatigue-neurosis. That means

essentially the same thing as nervous dyspepsia,

which is one of the outstanding phenomena of fa-

tigue-neurosis. Nervous dyspepsia reacts on the

part of the stomach and intestines to states of

nervous and mental fatigue. It is caused by a nerv-

ous state, but it brings symptoms, pain and distress,

just the same as if it were an organic disease, and

many times it is even more serious than many cases

of dyspepsia from an organic cause. It is not so

serious insofar as it, in itself, never leads to death.

I told Mr. Winn that he was suffering from nervous

dyspepsia.

The treatment I gave him was not the rest cure

in the sense that some people refer to the rest cure.

The rest cure is frequently or commonly used by
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simply putting the individual [85] to bed and turn-

ing some indifferent nurse in charge of him and

telling him to eat all he can. In this particular in-

stitution, the nurses are graduate nurses and they

educate the individuals as to the causes and results

of these disturbances and how to prevent them.

It is an educational process as well as a rest pro-

cess. We never use the word "sanitarium" in con-

nection with our institution. It is a medical hos-

pital for the diagnosis and treatment of any and

all medical diseases, except contagious diseases. It

is not a sanitarium ; it is the Portland Convalescent

Hospital. A sanitarium is looked upon by the aver-

age person as a place to go when they have not

much wrong with them organically, to go for a

resting and diet and massage, and that sort of

thing. That is not the kind of an institution I run.

I made the Graham-Cole test of the gall bladder,

which consists of giving a substance which the in-

dividual takes internally, and which is excreted

through the gall bladder and renders the gall blad-

der visible on the X-ray plates. The gall bladder

filled so that we could see the outline of the gall

bladder distinctly. There were no opaque areas,

such as stones. It filled apparently normally, ])ut

the shadow was a little thin. The man was heavy

and fat, I would say rather a heavy frame, and in

such cases that is common. The gall bladder varies

normally to quite an extent, and we only take into

consideration decisive differences between the
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emptying and filling mechanisms. In this particu-

lar instance, I noticed the gall bladder was not

quite normal, but within normal limits in many
people. At the same time, it might have indicated

something abnormal.

If Mr. Winn was suffering from a chronic gall

bladder trouble, that could flare up and show evi-

dence of acute symptoms. [86]

Nervous indigestion or fatigue-neurosis, is my
l^articular work, because a large number of those

have been operated on unsuccessfully, and there-

fore I am placed in a position where I see a great

many of them and that comprises a good deal of

my work, attempting to differentiate between or-

ganic and functional diseases.

The symptoms such as I found in Mr. Winn are

frequently and quite usually followed by explora-

tory operations, which I think is usual as a mechan-

ism of covering up ignorance and incompetence.

Mr. Winn returned to my hospital after he was

discharged, at my request, because all of these in-

dividuals are problems. They do not just cure up

the minute they leave the hospital, and in this

process it differs from these so-called rest cures in

a sanitarium. I keep my patients under observation

for a long period of time because of the tendency

of the patients to break over in treatment.

There was no doubt in my mind about my diag-

nosi'i and I gave him positive assurance when he

left the hospital. AVhen he visited the hospital in
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October, 1930, he was apparently in good health.

I gave him a thorough examination on that date

and did not find any organic disease. He was ap-

parently all cured at that time of this nervous

dyspepsia and was free from gas.

He stated that he had suffered from gas off and

on after being discharged from the hospital and

would have small amounts of gas when he l^ecame

over-tired, but in the main he had no more distress,

that he w^as simply conscious of gas occasionally.

Between the time he left the hospital and October

3, 1930, he had on a few occasions, been suffering

to some extent with gas, but not distressed. He
didn't complain of any gas distress [87] from the

time he left the hospital. He had gas and belched,

but it did not distress him.

On his subsequent visits to my office I questioned

him about liquor for the reason that in all patients

that drink or smoke at all I request them to elimi-

nate those entirely from their habits indefinitely.

In his case I asked him to go without it for at least

two years. In this respect I treated him the same

as I do all patients.

When he came to me he stated that he had seen

several physicians, but he did not mention any

names. He stated that some said he had ulcers of

the stomnch and duodenum and others gall bladder

disease. TJc said others told him he had other

thnijxs, but he did not state what they were.

When Mr. Winn came to me as a court of last
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resort, he was concerned about his health. His

complaints were as to dyspepsia and abdominal dis-

tress or trouble, what he called gas distress in his

upper abdomen. By dyspepsia we mean distress in

the upper abdomen.

Dyspepsia is the natural phenomena of pain in

the abdomen. Pain in the stomach or in this gen-

eral area, is the simplest and most definite defini-

tion of dyspepsia, because the normal individual is

not conscious of digestion. When w^e become con-

scious of digestion, it is through pain or other

things.

I never use the word "dyspepsia" to the patient,

because to me it is a silly term, a cloak to cover up

ignorance. The term "nervous dyspepsia" is just a

general term. I do not use the word "dyspepsia"

with patients in that sense, because it does not rep-

resent a definite, single picture or organic dis-

ease. [88]

x\t this time the defendant presented to the court

the following request to amend its amended answer:

(DEFENDANT'S REQUEST FOR LEAVE TO
AMEND ITS AMENDED ANSWER.

Comes now the defendant and requests leave to

amend its amended answer herein, by adding to

paragraph I of the affirmative defense therein set

forth to plaintiff's first [89] cause of action, the

following

:
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(f) That in said declarations to his medical

examination, the said insured, Joseph L. Winn, with

intent to deceive this defendant falsely and untruly

stated that he had never been in a hospital for

medical treatment, whereas in truth and in fact,

in the year 1929, he was in the Portland Convales-

cent Hospital in Portland, Oregon, for the purpose

of receiving, and did there receive medical treat-

ment; that this defendant believed and relied upon

said false and untrue statement, and upon such

belief and reliance, issued to the said insured the

policies of insurance.

(g) That in his said declarations to the medi-

cal examiner, the said insured, with intent to de-

ceive the defendant, falsely stated and declared that

during the three years immediately preceding the

date of such examination, he had been attended by

only one physician, to-wit, Dr. Turner, 1929, for

acute inflammation of the pharynx, whereas in

truth and in fact, in the year 1929 the insured was

attended by Dr. Chas. E. Sears, of Portland, Ore-

gon, for the complaint of fatigue-neurosis, in-

somnia, gastric distress and dyspepsia; that this

defendant believed and relied upon the said declara-

tions of said insured, and so relying upon and be-

lieving the same, issued to him the said policies of

insurance.

(h) That in his declarations in said medical

examination, the said insured, with intent to de-

ceive this defendant, falsely and untruly stated that
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he had never had dyspepsia, whereas in truth and

in fact, as said insured well knew, he had had

dyspepsia in January and February, 1929, and for

a long time prior thereto; that this defendant be-

lieved and relied upon [90] said declarations of the

insured, and upon such belief and reliance, issued

the said policies of insurance.

And defendant requests leave to further amend

its said amended answer, by adding to paragra^Dh I

of its affirmative defense to plaintiff's second cause

of action, the allegations hereinbefore set forth.

Mr. WAKEFIELD : If the Court please, I was

waiting for your Honor to ask if there was any

objection. We certainly object to this. Your Honor

has already ruled on the very question that counsel

is raising at this time. Your Honor will recall that

about three weeks ago—my memory may be incor*

rect as to that, but it was some short time liefore the

trial of this case—coTinsel made a motion to amend

the answer, which motion was heard before your

Honor, and the amendment which he seeks at this

time was denied.

Mr. BUNDY: It was waived.

The COURT : It was waived.

Mr. WAKEFIELD: It was waived because of

the fact that your Honor stated that if such amend-

ment was made this deposition, which had been

taken prior to the motion to amend the answer.
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would not be admissible. I take it that what coun-

sel is seeking to do now is to inject an entirely new

issue into the case, and we object to it very ser-

iously.

The COURT: Is it disputed that the amend-

ment you waived was substantially the amendment

that you are now asking to make?

Mr. BUNDY : Yes, if the Court please. At that

time we were waiving it because counsel stated

they were taken by surprise, not having the amend-

ment before the depositions were taken. However,

the testimony now coming in by the plaintiff's o\vn

witnesses, which shows these facts, we feel that in

view of [91] those facts we are justified now in

asking for the amendment.

Mr. WAKEFIELD: If the Court please, the

order which your Honor entered appears in the

original file under date of May 4, 1933, and refer-

ring to the motion to amend which specifically

brings into this case the question of dyspepsia, the

order reads "The same is hereby denied." I think

that matter has been passed on.

The COURT : Well, you do not deny that it was

waived? The Court's denial may have been based

on it having been waived.

Mr. WAKEFIELD: I do not recall. It seems

to me that your Honor indicated to counsel that

because of this deposition having been taken and

the issues framed, and the case having been at issue

for a year and a half, the amendment was too late,
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at which time I think eoinisel did state that he

waived his request.

The COURT: The plaintiff's objection is sus-

tained.

Mr. BUNDY: The objection, however, is not

made to both prayers for amendment. We are ask-

ing to amend as to question No. 9, and there has

been no prior motion as to that. The prior motion

was to amend by alleging dyspepsia. We also ask

at this time leave to allege that the insured, Joseph

L. Winn, was attended by Dr. Sears, in Portland,

for the diseases mentioned by Dr. Sears in his

examination. We are asking leave to amend by

alleging those facts as a fui'ther ground for can-

cellation of the policy.

The COURT: Objection sustained. Motion to

amend denied.

Mr. BUNDY : We ask an exception, if the Court

please.

The COURT : Exception allowed. [92]

Mr. BUNDY: If the Court please, yesterday at

the close of Dr. Sears' testimony your Honor will

recall that I asked leave to amend our answer, and

later requested permission to put my motion in more

specific and precise language, and I have prepared

ia written motion. I would say that it differs to some

[extent from the motion T made yesterday. ^lay I

[have permission to renew the motion at this time?

The COURT: Has this request for leave to

amend been submitted?

Mr. BUNDY: No.

k
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The COURT: Is the application still resisted?

Mr. WAKEFIELD: Yes, your Honor. It is

made after the defendant closed its case, and it

raises new issues.

The COURT: It is resisted on the same ground

as when the motion was heard?

Mr. WAKEFIELD : Yes, your Honor.

The COURT: That is, after the taking of this

deposition, and before the case was reached for

trial. You are resisting the application on the same

grounds ?

Mr. WAKEFIELD: Yes, and the additional

ground that the request for amendment w^as not

made until after the defendant had closed its case

in chief, and the plaintiff had called one witness

in its rebuttal.

The COURT : This is the original of your appli-

cation ?

Mr. BUNDY: Yes.

The COURT : It may be filed. Nothing further

in the matter.

Mr. BLTNDY: May I have an exception to the

ruling of the Court? [93]

The COURT: Application denied; exception

allowed.

Mr. BUNDY: The record will now show that I

am moving to amend according to the written mo-

tion filed on this date.

The COURT: Well, I assume it is simply an

application

Mr. BUNDY: Yes.

The COURT : Yes, it is so understood.
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REBUTTAL TESTIMONY OF
BERTHA L. WINN.

Whereupon Bertha L. Winn was recalled as a

witness for plaintiff in rebuttal, and testified as

follows

:

During- the three years preceding ]\[r. Winn's

death, we were living together, making our home in

Seattle. Mr. Winn lived at home all the time.

Before Mr. Winn went to see Dr. Sears, he com-

plained a good deal of gas in his stomach, but he

never was away from work. He worked every day.

Then after bein.g with Dr. Sears, he Avas imusually

well, and did not complain of this gas distress at all.

He ate heartily and was a very large eater. He
played golf and generally enjoyed good health.

He was a large man and enjoyed his food and ate

everything without any exception, and never had

any kind of diet at home. [94]

The occasion of his going to see Dr. Sears was

that he had an attack of influenza and was in lied

two or three days and after he got up he seemed not

to be able to get back his strength and we thought

Dr. Sears' hospital would be a good place for him

to go, where he could have rest, as he would be

unable to get any degree of rest at liome.

Mr. Winn drank at times when he wanted to, Init

the year previous to his death, he said one evening

"Well, I have taken my last drink." I said "Why"
and he said "Well, when we go home I am going to

have some busy times, and I will require all my
wits and good judgment and my good health, so I
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am not going to drink any more." So, for the year

previous to his death, up until Christmas day, he

did not take any intoxicating liquor.

There was always liquor in our home. After pro-

hibition, Mr. Winn drank more or less as occasion

came up, but there were times when he did not

drink at all, one spell of three and a half years

when he did not touch anything, and at different

times he stopped for six months or a year, appar-

ently without any provocation, just because he

Avanted to. I do not believe anybody ever saw

him intoxicated. He was never ill as the result of

drinking.

(Witness identified plaintiff's Exhibits 6 and 7

as photographs of Mr. Winn. Exhibits 6 and 7

offered in evidence.)

Cross Examination.

The year previous to Mr. Winn's death he was

in especially good health. He was not troubled

witli gas or pains, anything to speak of.

He was a very hearty eater. He drank when he

wanted to. He did not drink almost every day.

Tliere was no particular reason for his stopping

drinking from time to time, just as [95] the

spirit moved him to do so. He did stop from Feb-

ruary 2, 1930, the year he took out the two poli-

icics. He said he quit drinking then because he

had a lot of important things ahead of him and

wanted to have his wits and faculties about him.

I never could see that it made much difference
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whether he was drinking or not, so far as his capa-

bilities as a business man were concerned.

Mr. Winn was a bright, intelligent, successful

business man. He started from nothing and built

up a good business and keen and on his toes in

handling his business. He always had a good

memory. The process of taking out insurance was

not a new one to him. He had taken out a number

of policies in previous years and had had exper-

ience in making out applications for the policies

set forth on the proof of loss statement.

TESTIMONY OF J. E. HORTON.

J. E. Horton was called as a witness in re-

buttal for plaintiff and testified as follows:

I was the agent of the Prudential Insurance

Company who wrote the policies upon the life of

Mr. Winn. Defendant's Exhibit A-6 contains my
signature as agent. That is the original application

I made out for Mr. Winn.

I first contacted Mr. Winn concerning this in-

surance in February 1930. I was urging Mr. Winn

when I first discussed the matter with him, to take

$50,000. He tilought he might consider it, l^it

finally said that $20,000 or $25,000 was his maxi-

mum, and he might not take that much. The nego-

tiations continued from February until the policies

were finally issued.

k
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(It was admitted that both policies were issued

upon one application and one examination.)

The statement "Please issue $15,000 optional

jjolicy [96] additional" in the application, was an

effort on my part to have the company issue

$25,000 and leave it optional to the insured as to

whether he should take the $10,000, $15,000 or the

$25,000 policy. I did not know what amount Mr.

Winn would finally decide upon.

TESTIMONY OF BARBARA WINN
Barbara Winn was called as a witness for plain-

tiff in rebuttal, and testified as follows:

I am the daughter of the plaintiff, sixteen years

old, and reside with my mother in Seattle. I was

living at home during the three or four years pre-

ceding my father's death. My father was living at

home and I saw him daily.

From my observation of my father, I would say

tliat his general condition of health during the four

years preceding his death, was very good. He was

not within my recollection, ever ill at home in bed

or away from Avork.

Cross Examination

My father at all times appeared to be quite well;

never was required to be away from his business

for a whole day at any time in four years. I do not

know that lie ever went to any doctor for any

tvoii])le or complaint during that time.
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TESTIMONY OF WILLIAM C. SPEIDEL

William C. Speidel, called as a witness for plain-

tiff in rebuttal, testified as follows:

I am a licensed and practicing physician in the

City of Seattle. I have been practicing medicine for

twenty-five years. I was subpoenaed by the de-

fendant in this case.

During the past seventeen or eighteen years I

acted generally as family physician for Mr. Winn
and family. I [97] operated on Mr. Winn shortly

before his death, the 16th day January, 1931. Prior

to that time I had never been called to see Mr.

AVinn for any illness other than cold or influenza.

I was called to see Mr. Winn at 10:30 the 16th

of January. He complained of severe pains in the

lower abdomen, beginning about four o'clock in

the morning. This was later followed hy gas. I

sent him to the Swedish Hospital and he arrived at

32:15. An examination was made and his blood

count was normal. His pain continued and I called

Dr. Jacobson in consultation. We had what is

known as ]:)arium meal given to determine whether

or not there was any obstruction of tlie lower bowel.

Diagnosis was made of acute intestinal obstruction

due to a l)and of adhesions. This band was a filirous

band extending from what we call the sigmoid

flexure. It is a little tag of fatty, fibrous tissue

that is attached to the lower portion of the large

bowel. This extended over and attached to the root

of the mesentery.
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Tlie origin of that band is rather difficult to say.

He had been operated on about twelve years before

for appendicitis and not infrequently adhesions

develop, following an appendix operation. This

band constricted about eighteen inches of the smal-

ler bowel, causing it to turn blue-black. The band

was released and in those cases we attempt to

resusciate the bowel by the application of hot

towels and then after the recovery of the bowel to

its normal color the abdominal wound w^as closed.

These bands of adhesions arise from—not infre-

quently from previous operations. There is an in-

flammatory condition and nature in attempting to

wall off the infected area throws out inflammation

and this inflammatory material later on becomes

fibrous, as it closes down. It is just like scar tissue

in x)]ace. One of the characteristics of scar tissue

is contractivity
; [98] it closes down and closes the

wound. If there is a wound in the hand, the scar is

wide and then contracts down.

It is rather difficult to say tliat this condition was

caused from the old appendix operation, although

we liave to consider what has gone before in the

development of things like that.

At the time I operated there was not any acute

ulcerative colitis. I could not state whether or not

there was any presence of ulcer of the stomach or

duodenum.

In my opinion it would not be possible for a con-

dition of either chronic cholecystitis or peptic or
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pyloric ulcer to have caused the adhesive band. In

fact, I could say no, positively, because it was so

far removed. It was several inches below the region

of the gall bladder, duodenum or stomach, and there

was just one band that was producing this condi-

tion.

Inunediately the operation was so-called success-

ful, the immediately present and urgent condition

was removed, but he went on and developed other

symptoms, and on the tenth day the stitches were

removed and the wound burst open. A transfusion

was done at that time and the woimd was closed.

A second and third transfusion was done, luit he

developed a pneumonic process, and then an ulcera-

tive colitis in which a large portion of the bowel

sloughed off.

I cannot explain why the wound burst open. No-

body seems to have arrived at just the exact cause

of the bursting open of the wound.

Cross Examination

When I first called on Mr. Winn he was suffer-

ing intense pain, acute colicky pains. Colicky pain

is a spasmodic pain due to a contraction of the bowel.

It came on at four o'clock and kept becoming more

severe and was more or less continuous [99] until

we had him at the hospital at 12:15.

He complained of lower abdominal pain, below

the umbilicus. There was some gas and the pain

might have been referred to as a gas pain.
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I diagnosed the case as an acute surgical abdomen.

We do not always know exactly what we are going

to run into, but in the absence of any temperature

to indicate an inflammatory process, we made a

diagnosis of a mechanical obstruction.

The operation was not altogether exploratory,

although it is frequently referred to as that, when

you cannot just put your finger on what the con-

dition is, and it may be one of several things. We
ruled out the inflammatory phase of it because of

the examination of the blood, so that it was a me-

chanical condition, but it still remained question-

able just what the trouble was.

AVc v/ere satisfied that it was an intestinal ob-

struction. It might be due to a band or to a clot in

tlie mesentery vessels, or to a twist in the bowel,

or, as in this case, a band of adhesions.

A diagnosis that there was something wrong with

the intestinal tract, with a question mark as to the

exact condition, and the advice of an exploratory

operation, w^ould l)e a natural diagnosis to make

a])out a patient of this kind.

T suggested that the adhesive band might arise

from some previous operation twelve years before,

and that may have had something to do w^ith that

particular l>and. I w^OTild not say positively, that it

had. It was in the region of the appendix and those

bnnds develop that w^ay. Where there is inflamma-

tion of the appendix there is frequently surround-

ing: inflammation. We remove the appendix and
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still it may not heal perfectly. There may be some

band left and that may have had some effect [100]

upon the situation here.

The operation was a quite likely cause of the

adhesive band and the band had probably been

there, whatever the cause, for a number of years.

If it arose from that it, it was there for a matter

of twelve years and possibly longer. The condition

produced by the band of adhesion could flare up

from time to time. He might have what we call

an intermittent obstruction, just a little disturbance

there, not an acute obstruction demanding immed-

iate operation, but enough to cause—^the bowel might

become released from that band at times and still

work in there, and then finally develop into the con-

dition we found.

If it did flare up from time to time, these symp-

toms would be intermittent, spasmodic pains, and

there would be an accumulation of gas. There

mi2;ht be even vomiting as the result of this band

reflex. This intermittent flaring up, as the result

of this obstruction, could have been in existence

over several years.

When I found the immediate seat of the trouble,

I went no further. I found something definite and

remedied that. I sensed trouble immediately when

I commenced the operation and when I found the one

definite thing, I remedied that and ended the

operation, so I did not make any particular ex-

amination of the rest of the organs. I did examine
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the bowel and the colon and determined that they

were in normal condition.

Mr. Winn had tremendous vitality to stand what

he did, and he fought hard to make it, and had he

not had the vitality, he would have succuml)ed ])e-

fore he did. It was a very serious involvement of

the abdominal cavity. I operated for a band that

caused an obstruction and within two weeks he

died, and his whole intestinal tract was eaten up

witli ulcers that had developed. [101]

There is in the record of the history Mr. Winn
gave, a note that he had had some trouble with his

gall bladder several months previous. I do not know

just where that information came from, whether

from him or the Virginia Mason Hospital, but he

had given a history of having had gall bladder dis-

turbance. I think he said he had l)een to see Dr.

Sears in Portland and he had also been to the

Virginia Mason Hospital, where he had had an

examination made.

I do not recall whether or not I inquired whether

his symptoms and complaint were the same as he

v.as then suifering, because tlie condition was an

acu.te one, nnd that was the thing I was taking care

of, and I was not so concerned a])out his previous

history.

My reports show that at 4:00 A. M. he had had

a sudden attack of lower abdominal pain, and since

then gradually increasing pain and distension of the

abdomen. He had been diagnosed as having gall
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bladder disease several months previous to the

operation. That is all my report shows.

I consulted the records of the Virginia Mason

Hospital later and am familiar with his record and

the examinations and diagnoses made by Dr. Black-

ford and Dr. Dowling.

A flaring up as the result of the adhesive band

that I found could have caused the same general

symptoms of gas and distress and pain as were

noted by Dr. Blackford and Dr. Dowling. We do

not always know what the underlying diseased con-

dition is. We know that we have an acute disturb-

ance, but what the exact cause is remains to be

revealed.

If there is a gall bladder disturbance there is

some tenderness in the region of the gall bladder,

which was not present at the time I operated. [102]

I know Dr. Blackford and Dr. Dowling. They

are recognized very highly as diagnosticians in this

community and in the medical profession. I con-

sider them qualified; there are none better.

The surgeon sees the condition; the internist has

to view it with other eyes, with X-ray and various

tests. The diagnostician has his limitations, and it

is not until the surgeon performs an exploratory or

some other operation that you definitely know.

I am the medical referee for the Travelers Insur-

ance Company and have been medical examiner for

the company for eighteen or twenty years, and have
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had considerable experience in examining and pass-

ing upon life insurance risks. In life insurance ex-

amination, it frequently comes up that there is a

history of peptic ulcer or inflammation of the gall

bladder. I not infrequently examine such an in-

dividual and say that I find that there is this his-

tory, but I find there is no localized tenderness over

the gall bladder or over the region of the duodenum,

and in my opinion the man is a good risk, I put it

up to the medical department.

If I had received such information, I would pass

it up to the medical department of the insurance

company and say "This is all I know," and if they

want to press that particular point, they will com-

municate, of course, with the physician in at-

tendance.

I would get all the information I could as to the

doctor who had made the diagnosis and forward it

to the home office, but I would pass upon the in-

dividual myself, and send such information on,

after the risk is passed by the medical examiner

when he examines him, so far as he is concerned.

If I had been examining Mr. Winn and had been

given the information that [103] the applicant had

within three years consulted Dr. Blackford, giving

s^nnptoms of extreme pain in the abdomen, gas,

distress, and thinking he was about to die, and Dr.

Blnckford had diagnosed it as peptic ulcer, with a

question mark, not being certain that it was that.
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but being certain that there was some involvement

of the abdominal tract, and that he recommended

an exploratory operation; and that Mr. Winn went

away and later consulted Dr. Dowling, about a year

later, when he gave symptoms of pain and distress

in the stomach and abdomen, at which time Dr.

Dowling diagnosed it as cholecystitis, and recom-

mended an exploratory operation, my recommenda-

tion would be that this man had been examined by

So-and-So, previous medical attendants, and I would

have sent that information into the home office,

and then the home office, if they wanted further in-

formation in that connection, could write back. 1

would make my recommendation and then pass it

up to the company.

In saying that I would recommend the risk, I am
assuming that after being notified of the xoossible

condition, I made an examination, and the result

of my examination was negative.

Had I been notified of this consultation with Dr.

Dowling and Dr. Blackford, I would not have made

any recommendation at all until I had consulted

them. I would give the company all the informa-

tion I could.

If I knew an applicant had such an adhesive

band and knew it was going to produce something

like that, I would not recommend him. It was quite

likely to produce something.
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TESTIMONY OF HERBEKT WINN
Herbert Winn, called as a witness for plaintiff,

in rebuttal, testified as follows:

I am the son of Joseph L. Winn and now reside

with my mother and sister. I lived at home with my
mother and father [104] four or five years pre-

ceding father's death. During that time I was work-

ing for my father's company, clerking in his office,

and we were together a good part of the time out-

side of that, playing golf and all the things that a

father and son would do. I would say that my
father was in quite good health. For his age, he

was a good physical specimen. Within my recollec-

tion he was never at anv time disabled from work.

TESTIMONY OF VINCENT D. MILLER

Vincent D. Miller, called as a witness for plain-

tiff, in rebuttal, testified as follows:

I was acquainted with Joseph L. Winn about

twenty years. We were intimate friends and neigh-

bors. During the five or six years preceding his

death, I saw him on an average of two or three

times a week. During that period, outside of the

flu and going to Portland for awhile, I thought he

w^as in excellent health. He would keep up with the

rest of us on fishing trips or playing golf. I noticed

no change at any time within five years preceding

liis death.
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(Testimony of Vincent D. Miller.)

I knew his reputation for truth and veracity in

the community, and it was very good.

Mr. Winn and I would have a glass of beer to-

gether once in awhile, and at a dinner party we

might drink a cocktail or two before dinner.

Cross Examination

Mr. Winn drank just about the same as the rest

of us. I took a drink anytime I felt like it. I never

saw Mr. Winn intoxicated in my life. [105]

TESTIMONY OF W. W. SCRUBY

W. W. Scruby called as a witness for plaintiff, in

rebuttal, testified as follows:

I am Vice-President of the First National Bank.

Mr. Winn banked with our bank during the ten or

twelve years prior to his death, and I personally

handled his biisiness. I saw him once or twice a

week.

I know his reputation for truth and veracity, and

it is good.

Mr. Winn appeared to be in good health as far

as I knew. I never saw any change in his condition

during the preceding five years.
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TESTIMONY OF KATHERYN LARSON
Katheryn Larson called as a witness for plaintiff,

in rebuttal, testified as follows:

I was housekeeper in the Winn home for thirteen

years prior to Mr. Winn's death. I saw Mr. Winn
every day during that period. He was never ill

other than with colds or influenza. During that

period I saw no change in his appearance. I pre-

pared the meals and was never instructed to pre-

pare any special food or diet for Mr. Winn. Dur-

ing this period I never saw him intoxicated.

TESTIMONY OF FRANK R. HANLON
Frank R. Hanlon called as a witness for plaintiff,

in rebuttal, testified as follows

:

Since 1904 I have been engaged in the transpor-

tation business with the Pacific Northwest Demur-

rage Bureau, Union Pacific Railroad, Merchants

Exchange and the American Railway Association.

I knew Mr. Winn for thirty years. I used to meet

liim two or three times a week playing golf. In my
opinion, [106] Mr. Winn, during the last two years

preceding his death, was in good health. I noticed

no change which would indicate that he was ill in

any way. I know Mr. Winn's reputation for truth

and veracity and it was good. I never saw Mr. Winn
intoxicated or under the influence of liquor.

Whereupon plaintiff rested its rebuttal.
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TESTIMONY OF J. M. BLACKFORD
J. M. Blackford, called as a witness for the de-

fendant in surrebuttal, testified as follows:

Assuming that shortly before Mr. Winn's death,

Dr. Speidel operated and in that operation found

an acute intestinal obstruction, due to a band of

adliesions, which was a fibrous band extending from

the sigmoid flexure, a little tag of fatty fibrous tis-

sue attached to the lower portion of the large bowel,

extending over and attached to the root of the

mesentery, I think it is beyond question of reason-

able doubt that that condition was responsible for

recurring attacks of acute intestinal obstruction.

If that condition existed at the time he consulted me,

I think the symptoms of pain of which he com-

plained were caused by that. Those bands would

cause such pains by constriction of the small in-

testine.

Mr. Winn was charged a fee of Fifty Dollars for

the consultation and treatment with me. He was

also charged a fee of Fifty Dollars for consultation

and treatment with Dr. Dowling.

At the time I examined Mr. Winn, he had a very

vigorous appearance. As far as general appearance

was concerned, he seemed to be in good health. He
had lost no weight and seemed to be a man in the

best of health. There was nothing from his general

appearance to indicate there was anything wrong

with him. [107]
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TESTIMONY OF A. E. HENBY
A. E. Henby called as a witness on behalf of de-

fendant, in surrebuttal, testified as follows:

At the time of my examination, I asked Mr. Winn
as to whether he had received any medical treat-

ment during the time he was in Portland. My
remembrance is that he told me he merely went

there for rest and that he had received no treat-

ment.

MOTION FOR DIRECTED VERDICT

Whereupon, both parties having stated that there

was no further testimony to be offered, the defend-

ant moved that the coTirt instruct the jury to return

a verdict for the defendant, which motion was over-

ruled and an exception allowed.

MOTION FOR FINDINGS AND CON-
CLUSIONS

Whereupon, the defendant moved that the court,

having heard the evidence, make findings of fact

sitting as a court of equity. Which motion was

overruled and exception allowed.
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DEFENDANT'S REQUESTED IN-

STRUCTIONS

Whereupon, the court, being about to instruct

the jury, was requested by defendant to instruct

the jury as follows:

DEFENDANT'S REQUESTED IN-

STRUCTION NO. 2

I instruct you that before the defendant can avoid

the policies on account of any false declaration by

the insured, Joseph L. Winn, it must prove by a

fair preponderance of all of the evidence that such

false declaration was made by the insured with in-

tent to deceive the defendant company, and that it

relied upon the truth of such statements and was

thereby induced to issue the policies; I further in-

struct you however, that if you find the insured did

make any false declaration in his medical examina-

tion, and that he knew the [108] same to be false,

then it will be presumed that such false declaration

W71S made wdth the intent to deceive the company,

and that such presumption will continue until it

has been overcome by other evidence in the case.

Which requested instruction was refused as to

all that part from and after the word "I" in the

seventh line, to which refusal the defendant ex-

cepted and which exception was allowed.

DEFENDANT'S REQUESTED IN-

STRUCTION NO. 6

I instruct you that if you find from a fair pre-

ponderance of the evidence that during the period
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of three years immediately preceding the medical

examination, that is three years immediately pre-

ceding the 25th day of October, 1930, the insured,

Joseph L. Winn, had ever been attended by any

physician, other than Dr. Turner, then his state-

ment in that respect was untrue; and if you find

such untrue statement was made with intent to de-

ceive the company and to induce it to issue the

policies; and if you further find that the com-

pany was in fact deceived by such untrue statement

and was thereby induced to issue the policies of

insurance, it will be your duty to find a verdict for

the defendant.

Which instruction the court refused to give as re-

quested, but which was given, with the interpola-

tion, after the word "Attended" in the fifth line,

of the words "for any complaint other than one

which was slight and temporary in its nature"; to

which refusal and the interpolation of said words,

the defendant excepted on the grounds that the same

was contrary to law and that there was no evidence

of the attendance of a physician for a slight or tem-

porary illness. Which exception was duly al-

lowed. [109]

DEFENDANT'S REQUESTED IN-

STRUCTION NO. 7

By question 3-b, the insured was asked, the ques-

tion as to whether he had ever used malt or

spirituous liquors, to which he answered no. In

this connection I instruct you that the term "exces-
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sive", as used in this connection, is a relative term

and depends on all the circumstances surrounding

the case. I further instruct you that the excessive

use of liquor means such as would tend to impair

the health of the applicant for insurance or to in-

crease the hazard of insurance upon his life. In

determining whether or not the answer to this ques-

tion was true or false, you will take into considera-

tion the health and general physical condition of

the insured, Joseph L. Winn; whether or not he

had ever been warned by his physician with respect

to the use of intoxicating liquors; and any other

evidence in the case tending to show whether or not

he used liquor to excess within the meaning I have

defined. And if you find within the instructions I

have given you, that the insured, Joseph L. Winn,

ever had, prior to his medical examination, used

malt or spirituous liquor to excess, then his answer

to that question was untrue; and if you find such

untruthful answer was made with intent to deceive

the defendant insurance company and to induce it,

and did in fact induce it, to issue the policies of

insurance upon his life, then it will be your duty to

find a verdict for the defendant.

Of which requested instruction court refused to

give all that part from and after the word "in" in

the ninth line thereof. To which refusal the defend-

ant excepted and which exception was allowed. [110]
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DEFENDANT'S REQUESTED IN-

STEUCTION NO. 10

I instruct you that a person is attended by a phy-

sician, within the meaning of the medical examina-

tion in this case, when such person goes to a phy-

sician and tells him of any illness or complaint

with which the person may be afflicted, or with

which he may believe himself to be afflicted, for

the purpose of securing from the physician medical

advice or treatment for such illness or comjDlaint;

and if you find from the evidence in this case that

the insured, Joseph L. Winn, went to either Dr.

Blackford or Dr. Dowling and complained to him

of an illness from which he was suffering, or be-

lieved he was suffering, and was examined by, or

received from, him any prescription, treatment, or

advice on account of such illness, then it will be

your duty to find that the insured was attended

by such physician. [Ill]

DEFENDANT'S REQUESTED IN-

STRUCTION NO. 11

I instruct you that in his declarations to the

medical examiner, the insured, Joseph L. Winn,

stated that he had never been in a hospital for

medical treatment. I further instruct you that it

appears from the evidence offered by the plaintiff

that the insured in elanuary, 1929 was in Portland

Convalescent Hospital, in Portland, Oregon, for

merlical treatment, and that his declaration in that

r^'^^pect was untrue ; and if you find from the evi-
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deuce that such untrue statement was made with

intent to deceive the company, and that it was

thereby deceived and induced to issue the policies

of insurance, it will be your duty to find a verdict

for the defendant.

DEFENDANT'S REQUESTED IN-

STRUCTION NO. 12

I instruct you that it appears from the evidence

offered by the plaintiff that in 1929 the insured,

Joseph L. Winn, had dyspepsia and was so advised

})y his physician, Dr. Chas. E. Sears ; and I further

instruct you that his declaration to the medical

examiner that he had never had dyspepsia was un-

true; and that if you find from the evidence that

such untrue statement was made with intent to de-

ceive the company, and that it was thereby de-

ceived and induced to issue the policies in this case,

it will be your duty to find for the defendant.

Each of wliich requested instructions, 10, 11 and

12. was refused by the court, and defendant severally

excepted to such refusal as to each of such requests,

and each of which several exceptions were allowed.

, Whereupon tlie Court instructed the jury as fol-

lows: [112]

The COURT: The jury havin^^ listened to the

testimony and the arguments of the attorneys, the

Court will now instruct you concerning the law ap-

plicable to this case, insofar as it appears necessary.

You will tlien retire to the jury room and consider

the evidence and the instructions which the Court
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has given, and, guided thereby, reach such verdict

in this case as you conclude is warranted under the

evidence and the law.

You will take with you the pleadings in the case.

These pleadings constitute the plaintiff's complaint.

That is the first pleading filed. And the defendant's

amended answer to that complaint, and the plain-

tiff's reply to the defendant's amended answer.

There are two causes of action set out in the com-

plaint, as you have had explained to you. One on

each of the policies of insurance. The defendant in

its answer seeks to void the policies of insurance,

while admitting the issuance of the Policies of In-

surance, by alleging that the insured made certain

false and fraudulent statements and representations,

thereby securing the issuance of these policies. The

plaintiff in her reply denies that any such false and

fr^uidulent representations were made.

As the Court views it, this outlines the control-

ling issue in the case which has been presented in

the evidence and the argument.

If the insured caused the issuance of these poli-

cies by means of any of the false and fraudulent

representations which it is alleged that he made,

materially false and fraudulent representations,

which it is alleged that he made, and that has been

esta])lished by sufficient evidence, the plaintiff can-

not recover. [113]

The rule of law regarding false and fraudulent

representations, substantially, is as follows; as to

this the Court will later instruct vou to some ex-
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tent in writing,—but the general rule applicable to

allegations of false and fraudulent representations,

is, first, that the party accused made a statement;

next, that that statement was false; next, that the

party that made it knew it to be false; next that

it was of a nature calculated to mislead to his loss

the party to whom it was made; next, that it was

made by the party making it with intent, purpose

and design that the person to whom it was made

rely on the truth of it, and relying on the truth of

it, be misled to his damage or loss, and that the

party to w^hom it was made, so far as this case is

concerned, did rely upon it.

The burden, in a case of this kind, is as follows:

That is, the burden rests upon the defendant of

showing by a fair preponderance of the evidence,

that the statement, or one or more of the state-

ments, which it alleges in its answer was made by

the assured, was in fact made; that one or more of

those statements were false; that they were of a

nature calculated to mislead the defendant; that it

was misled to its loss.

But the burden of showing that the assured knew

that these representations, or knew that some of

them at least were false ; and the burden of showing

that the insured made them, knowing them to be

false, to the defendant, with the intent, design and

purpose of deceiving it, and inducing it to issue

these policies—[114] the burden of showing those

allegations by evidence that is clear, convincing and

unequivocal, rests upon the defendant.
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The Court started to tell you that it would give

you certain instructions in writing that the Court

has been requested to give you. Part of them have

been modified by the Court. And if in these writ-

ten instructions the Court repeats, in substance,

what has been told you, you are not to conclude

from the mere repetition that the Court is trying to

impress upon you one branch of the case to the

exclusion of others with the idea that it is more

important. It is just in order to make sure that

the written instructions may make sense and be com-

plete in themselves.

Plaintiff in this action sues as the widow of

Joseph L. AYinn on two policies of insurance issued

hy the defendant insurance company on the life of

her husband, Joseph L. Winn. One policy is for

the sum of $10,000 and the other policy is for the

sum of $15,000.

The plaintiff alleges, and the defendant admits,

tlic following facts:

That the two policies in question were issued by

the defendant insurance company on the life of

Joseph L. Winn, husband of the plaintiff, Bertha

L. Winn, in the total sum of $25,000, and that the

required premiums were paid.

That Joseph L. Winn died February 1, 1931;

that proof of death was furnished the defendant

as required by said policies at its Home Office in

Newark, New Jersey, on or about February 6, 1931.

T think the evidence showed the date of February

10, 1931. [115]
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That the plaintiff, Bertha L. Winn, widow of the

deceased, Joseph L. Winn, is the beneficiary named

in each of said policies.

Defendant admits that it refused to make pay-

ment on either of said policies; and alleges as its

defense thereto that by reason of the false and

fraudulent statements made by the deceased, Joseph

L. Winn, in his application for insurance, the poli-

cies were void.

The defendant alleges fraud, that the deceased,

for the purpose of knowingly deceiving and mis-

leading the defendant insurance company, made

false answers to certain questions asked in the ap-

plication for insurance, with intent to deceive that

is in answer to the following question:

"Q. On what dates and for what complaints have

you been attended by a physician during the past

three years?" to which the deceased answered: "Dr.

Turner, 1929, acute inflammation of the pharynx,

not disabled." whereas, in fact, it is alleged he had

])een attended by other physicians during the tliree

years preceding the policies, namely, by Dr. Black-

ford in December, 1927, and Dr. Dowling in No-

vember, 1928.

And further, that in answer to the question

"Vriiat quantity do you average daily of malt

liquors, wines, spirits?" he answered "None;" and

in answer to the question "Have you ever used

malt or spirituous liquors to excess?" he answered

"No"; wliereas, in fact, it is alleged that the de-
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ceased was addicted to the excessive use of malt and

spirituous liquors.

And further, that in answer to the question '

' Have

you ever had a serious illness?" the deceased an-

swered [116] "Yes", setting forth an operation for

appendicitis; that he concealed the fact that he had

been seriously ill and afflicted Avith chronic chole-

cystitis and peptic ulcers.

It is further alleged that deceased, Joseph L.

Winn, knew of these conditions and purposely

withheld the information with intent to deceive the

company.

It is further alleged by the defendant insurance

company that the death of the insured, Joseph L.

Winn, was directly caused from the advance of the

diseases he was afflicted with, and Avhich he had full

knowledge of, and that had the insurance company

known of his condition it would not have executed

the policy of insurance.

The plaintiff in reply to these allegations made

by the defendant denies eacli and all of said allega-

tions, and alleges that the defendant insurance com-

pany, its agents and medical officers, were fully ad-

vised of the insured's condition, and that the in-

sured made full and complete disclosures of the

same, and at all times acted in good faith and with-

out any intention of misleading or defrauding the

defendant insurance company, and denies that the

deceased, Joseph L. AVinn, died as the result of any

condition he might have liad at the time of making

application for insurance or prior thereto.
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The controlling issue is did the insured secure the

issuance of these policies by means of false and^

fraudulent representations. In deciding these ques-

tions of fact, you will be governed by the instruc-

tions herein given by the Court applicable to the

issues.

Statutes of the State of Washington applicable

to insurance policies of this nature provide no oral

or written representation or warranty made in the

negotiations of a contract or policy of insurance hj

the insured or in his behalf shall be deemed ma-

terial or defeat or void the policy or prevent [117]

its attaching, unless such representation or war-

ranty is made with the intent to deceive.

You are instructed that a policy of insurance is a

contract between the insurance company and the as-

sured, and the insurance company has the right to

stipulate the conditions upon which its liability

under such contract shall depend.

You are instructed that by the policies in this

case it was agreed between the defendant and the

assured, Joseph L. Winn, that the declarations

made to the medical examiner were true. The law

is that if the assured in his medical examination

made a false declaration in respect to any material

matter, with the intent to deceive the company, in

such case the company had a right to avoid the poli-

cies and refuse payment thereon.

You are instructed that before tlie defendant can

avoid the policies on account of any falpe declaration

by the assured, Joseph L. Winn, it must prove by a
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fair preponderance of all the evidence that such

declaration was made by the assured; that it was

false, that the false statement was of a nature cal-

culated to induce the defendant to issue the policies,

and that it relied upon the truth of such statement

and was thereby induced to issue the policies.

You are further instructed that before the defend-

ai)^ can so avoid the policy it must also show by

evidence clear, convincing and unequivocal, that the

assured at the time of making the false statement

knew it to be false, and that he made it with the

intent of deceiving the defendant into the belief

that it was true and thereb}" inducing it to issue

tlie policies. Hereafter in these instructions instead

of ^^tating at length the character of the evidence

required [118] to show such intent to deceive, the

Court will refer to it in effect as sufficient evidence.

By the question 6-A in the medical examination,

the insured, Joseph L. Winn, was asked the ques-

tion: "Have you ever had a serious illness?" to

which he replied: "Yes, appendicitis, 1904, disabled

13 days. Appendectomy performed."

You are instructed by this answer that the insured

denied that he had ever had any serious illness other

than appendicitis. Such a statement would, in effect,

be a denial by the insured that he ever had an illness

which he believed serious, other than appendicitis.

You are instructed that if you find from a fair

preponderance of the evidence that the insured, Jo-

seph L. Winn ever, prior to the medical examina-

tion, had had a serious illness, known or believed by
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liii)! to have been serious, other than such appen-

dicitis, an ilhiess other than any which he disclosed

to the medical examiner, then in such case you are

instructed that his statement in that respect \vas

false, and if you find it was, or that it had ])een

shown with sufficient certainty that such false state-

ment was made with intent to deceive the company

and induce the defendant to issue the insurance pol-

icy. In that case it would ])e your duty to find for

the defendant, provided, you also find by a prepon-

derance of the evidence that the defendant was in-

duce to issue the policy by reason of such false state-

ment.

Knowledge on the part of tlie insured that it was

false, means knowledge at the time it was made.

By question 9 of the medical examination the in-

sured, Joseph L. Winn, was asked to state on what

dates and if he had ever been attended l)y a phvsi-

cian during the three j^ears [119] last past, to which

he replied: "Dr. Turner, 1929. Acute infiammation

pharynx, not disabled."

You are instructed that by this answer the in-

sured denied that he had, during the pei'iod, ever

been treated by any phj^sician other than Br. Tur-

ner. Insofar as the questions are concerned, you

will understand that they were prepared by flic de-

fendant company.

The law is that in a conti'act of insurance, that

part which is prepared by the insurance company,

if a word is ambiguous, or words used are ambicu.-
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ous, that they are to be construed in favor of the

insured. That is, you will understand the words in

their ordinary meaning. But if in their ordinary use

they have more than one meaning, and one of those

meanings is more favorable to the insured than the

other, you will construe the contract in the light of

the meaning most favorable to the insured.

Now, the use in this question—he was asked to

state on what dates and for what complaints he

had been attended—that word "attended"—one of

its ordinary meanings is ''stayed with." AVhile that

is an awkward expression in speaking of a physi-

cian's treatment of a patient, it may include in its

meaning a degree of continuity,—something substan-

tial in the way of duration.

The medical examiner also made use of the word

''dates" in the question. The insured was asked to

state on what dates and for what complaints he had

been attended.

Now, in answer, when he spoke of the acute in-

flnnnnation of the pharynx, he said 1929, didn't at-

tempt to give the month or the day. Of the use of

the word [120] "date" or "dates," that is another

word depending on the connection in which it is

used, and may have different meanings.

You speak of the date of a letter, you would or-

dinarily understand the day of the month. You
speak of the date when the pyramids were built,

yon wouldn't be so exact. You will understand the

Avords here used, unless it is shown otherwise by

the context, to be used in their ordinary meaning.
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You are instructed that if you find from a fair

preponderance of the evidence that during the pe-

riod of three years immediately preceding the med-

ical examination, that is, three years immediately

preceding the 25th of October, 1930, the insured,

Joseph L. Winn, had ever been attended for any

complaint other one, which was slight and temporary

in its nature, by any physician other than Dr.

Turner, then his statement in that respect was un-

true. And if you find, with sufficient certainty, that

said untrue statement was made with the intent

to deceive the company and to induce it to issue the

policies, and if you further find by a preponderance

of the evidence that the company was in fact de-

ceived by such untrue statement, and was thereby

induced to issue the policies of insurance, it wdll be

your duty to find a verdict for the defendant.

P By question 3-B, the insured was asked the ques-

tion as to whether he had ever used malt or spiritu-

ous liquors to excess, to which he answered ''No."

I You are instructed that the excessive use of intox-

I

icating liquor means such use as would tend to im-

pair the health of the applicant for insurance or to

increase the hazards of insurance upon his life. If

you find [121] that the insured Joseph L. Winn ever

had, prior to his medical examination, used malt or

spirituous liquor to excess, then his answer to that

question was untrue, and if you find by sufficient

evidence that such untruthful answer was made by

insured knowing it to be false, and with intent to

deceive the defendant insurance company, and in-
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duce it, and did in fact induce it to issue the policies

of insurance upon his life, then it would be your

duty to find a verdict for the defendant.

Reading the question again, or stating it. the

insured was asked the question as to whether he

had ever used malt or spirituous liquors to excess.

You will understand that word "use" in its ordin-

ary sense and with its ordinary meaning when used

in such connection. The word "used" used in one

connection may have a different meaning from that

when used in another connection. Just to give ex-

treme illustrations, not meaning to convey to the

jury the impression that either one is the one you

will interpret this word by in this case, you speak

of a man who used a six-shooter in a fight, or that

an old soldier used a wooden leg. Now, the one and

the other would not have the same meaning as to

the duration of time. So you will interpret this

word "used" here in the sense that you would or-

dinarily understand it to have when it occurred

in such a connection as it here occurs.

You are instructed that it is not necessary, for

the defendant to prevail in this case, to prove that

tlie death of the insured, Joseph L. Winn, was

caused by or the result of any condition concerning

which he made any false or untrue declaration to the

medical examiner, if you find [122] any such false

or untrue declaration to have been made, but tliat

if he, with intent to deceive, made any false dec-

laration, which was pleaded by defendant in its an-

swer, with respect to any fact or condition tliat
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might have substantially influenced the insurance

company in determining whether it would accept or

reject him as a risk, or with respect to any fact

which, if disclosed, would tend to cause the insur-

ance company to make a further investigation, from

which it might have learned facts which would have

substantially influenced it in determining whether

it would accept or reject such risk, and if any such

false declaration was made with intent to deceive,

it would avoid the policy without regard to the

actual cause of death of the insured.

You are instructed that it is the duty of one

making application for life insurance to exercise en-

tire good faith toward the company and to make

truthful answers to all questions asked him by the

insurance company upon any matter substantially

affecting the risk of such insurance.

You are further instructed that the insured had

no right to decide for himself which questions he

would or would not truthfully answer, but that it

was his duty to answer truthfully all questions which

were asked him concerning any matter material to

the risk.

The policies of insurance are not to be avoided

because of the failure of the insured to disclose an

ihness or illnesses which were slight and temporary.

The court has in instructing you used the expres-

sion "preponderance of the evidence," in instruct-

ing you regarding those matters concerning which

the defendant was required by a preponderance

of the evidence, a fair preponderance of [123] the

evidence to establish.
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Preponderance of the evidence means the greater

weight of the evidence; that evidence which is of

such a character, that makes such an appeal to your

intelligence and your experience and reason as to

create or induce a belief in your mind, and wliere

there is a dispute in the evidence that evidence pre-

ponderates which creates and induces a belief in

your mind in spite of opposing evidence and in spite

of assaults made upon it in the way of argument.

The court has frequently used the expression in

these instructions ''intent on the part of the in-

sured to deceive the company." Intent is an opera-

tion of the mind; it is invisible. It can only he

established by circumstances. You are to determine

what a man means what he intends, by what he

says, by what he does, viewed in the light of the

circumstances under which he speaks and acts.

A man is presumed to intend the natural conse-

quences of his voluntar}^ acts and words.

In this case the plaintiff introduced evidence as

to the good reputation of the insured for truth

and veracity in the community where he lived.

Where a man is accused of fraud the law permits in-

ti'oduction of such evidence, which if it establishes

the fact that the person accused of fraud lias on-

joyed in the community in which he lives a general

reputation for truth and A^eracity, that is a cir-

cumstance to be taken into consideration by the

jury in determining whether he had worked a fi-aud

by means of representations he knew to be false

and Avhich he used with intent to deceive. [124]
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If the defendant has shown by sufficient evidence,

as has been explained to you, the truth of its allega-

tions concerning fraud on the part of the insured

in this particular, why your verdict should be for

the defendant, in spite of any evidence of good rep-

utation that may have been introduced. But if it

has failed to show that by sufficient evidence, even

though you would consider that evidence sufficient

but for the good reputation of the insured, shown

by the evidence, you would not be warranted in re-

turning a verdict for the defendant.

You are in this case, as in every case, where

questions of fact are tried to a jury, the sole and

exclusive judges of every question of fact in the

case, the weight of the evidence, and the credibility

of the witnesses.

In weighing the evidence and measuring the credit

of the witnesses who appeared before you and testi-

fied, you should take into account their appearance,

conduct and demeanor in giving their testimony;

take into account whether a particular witness or

witnesses have appeared to you to have conducted

and demeaned themselves in giving their testimony

just as you would expect a witness or witnesses to

behave who were trying to tell you fully, exactly

and truthfully what they knew; take into account

whether other witnesses appeared so reluctant or

evasive, or by other conduct on their part led you

to the conclusion they were either trying to keep

back something they knew from you, or twist and
color and distort that which they did tell you, in
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i\ way calculated to mislead you; take into account

whether or not other witnesses have appeared too

willing, have repeatedly told you, or attempted to

tell you, something [125] about which they have not

been asked, take into account the reasonableness of

the testimony of each witness in the light of the

circumstances, whether it appears probable, or

whether it appears unreasonable and unlikely: take

into account the situation in which each witness was

placed as enabling that witness to know the exact

facts and conditions.

Expert witnesses, physicians, surgeons, doctors,

having testified, you will not only take into account

their contact and association with the assured as

affording them an opportunity to know exactly what

his condition was, but any particular training, study,

practice, that they may have had as affecting their

judgment or the soundness of their conclusions, and

the likelihood of their observing particular condi-

tions that might escape another not so well qualified

as themselves, although of equal honesty and of

equal desire to fully, exactly and truthfully inform

you.

Take into account whether the testimony of a wit-

ness has been corroborated where you expect it to

be corroborated, if true or whether it has been con-

tradicted by other evidence in the case.

Take into account the interest that any witness

is shown to have in the case; whether that interest

is shown by the manner in which the witness gives

his or her testimony, or by the relation of the wit-
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iiess to the case ; those interested in it, or in matters

out of which it arose.

The plaintiff having testified in her own behalf,

you will apply to her testimony the same rule you

apply to the testimony of other witnesses, including

her natural interest in the result of the case. [126]

DEFENDANT'S EXCEPTIONS TO
INSTRUCTIONS.

In the foregoing instructions, the Court instructed

in part as follows

:

"You are instructed that if you find from a

fair preponderance of the evidence that during

the period of three years, immediately preced-

ing the medical examination, that is three years

preceding the 25th day of October, 1930, the in-

sured, Joseph L. Winn, had ever been attended

for any complaint, other than one which was

slight and temporary in its nature, by any phy-

sician other than Dr. Turner, then his testi

mony in that respect is untrue; * * *"

To which instruction defendant excepted insofar

as the same contained and was qualified by the

words "other than one which was slight and tem-

porary in its nature," upon the ground that such

instruction is contrary to the law and that there is

no evidence that the insured was attended by a doc-

tor for any slight or temporary illness.

The Court further instructed the jury in part as

follows

:
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"Now the use in this question—he was asked

to state on what dates and for what comphiints

he had been attended—that word "attended"

there—one of its ordinary meanings is 'stayed

with.' While that is an awkward expression in

speaking of a physician's treatment of a patient,

it may include in its meaning a degree of con-

tinuity,—something substantial in the way of

duration."

To which instruction defendant excepted and ex-

ception was allowed.

The following exhibits were offered and received

in evidence: Plaintiff's Exhibits 1, 2, 3, 4, 5, 6 and

7 and Defendant's Exhibits A-1, A-2, A-3, A-4, A-5,

A-6, A-7, A-8, A-9, A-10 and A-11.

Plaintiff's Exhibits 1 and 2, being the policies of

insurance which are the basis of the action, and de-

fendant's [127] Exhibits A-2, being declarations of

the insured to the medical examiner and medical

examiner's report, and A-6, being the application of

the insured for the policies, are by the Court's

order forwarded direct to the Clerk of the Circuit

Court of Appeals,

The remaining exhibits, so far as they are mate-

rial to the questions presented upon this appeal,

are as follows:



vs. Bertha L. Winn 149

PLAINTIFF'S EXHIBIT 3.

Portland, Oregon

May 21, 1930

Dr. A. E. Henby

1515 Med. Dental Bldg.

Seattle, Washington.

Dear Dr. Henby:

—

Please pardon my delay in this report. I have

been without a stenographer owing to illness for

the past five days and am miles behind on my cor-

respondence.

Mr. J. S. Winn of Seattle came to me in January

1928, suffering more from fatigue as a result of

overwork followed by the "flu." He was examined

most thoroughly at that time, not only generally but

specifically. All possible laboratory tests, including

X ray were given and there was no evidence of or-

ganic disease. Stethoscopic tests showed no evidence

of any disorder of his lungs, heart or aorta.

It is giving me great pleasure to give him a clean

bill of health and to recommend him for insurance.

Sincerely yours,

CES :RS Chas. E. Sears [128]
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PLAINTIFF'S EXHIBIT 4.

Seattle, Washington

May 13, 1930

Dr. Chas. E. Sears

Medical Arts Bldg.

Portland, Oregon.

My dear Doctor:

—

In taking out more insurance it was necessary to

give your name in connection with the illness of

last January. I told the insurance company that it

was more or less a break down brought on by the

flu, which may be only partially true.

You will be interested to know that they have

examined me thoroughly a couple of times and can't

find anything wrong. This I am happy to say is ab-

solutely true, thanks to you starting me on the

right road when I was in Portland.

In some way they seem to have gained through

their underground system an idea that my hmgs

were not exactly right, but from my memory I

can truthfully say that I never had a cold on my
lungs in my life.

My heart is now hitting regularly on all fours,

blood pressure fine and everything else.

I will be grateful to you to give them whatever

information you deem fit.

Thanking you for the courtesies extended to me
in the past, I remain.

Cordially yours,

JLWiEC J.L.Winn
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PLAINTIFF'S EXHIBIT 5.

Seattle, Washington

October 27, 1930

Dr. Charles E. Sears

Medical Arts Bldg.

Portland, Oregon.

My dear Doctor :

—

My experience with the medical profession is that

a great many of them don't know very much, this is

confidential. However, I have got to admit that there

are exceptions.

I am again figuring on more insurance with the

[129] Prudential Life Company. Their doctors

have seen fit to put me through every imagin-

able sort of test and they don't seem to be able

to find anything wrong except that my heart is not

where it ought to be, but after all kinds of tests

they find that it is not leaking or anything wrong

with it, and I agree with them, but on account of

the position of the heart and a possible enlargement

they have rated me higher than they should, which

I seriously object to.

I feel and know that I should not pay any higher

premium than any other normally healthy man,

therefore I am appealing to you to borrow the X ray

that you have in your files on my heart, and a state-

ment along the lines that I have suggested and be-

lieve to be true, which as I understand from you, is

true, that the old heart is all right. There may be

other things wrong, and probably are, I don't know,
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but I am not worried about the heart and I don't

propose to pay any more per thousand than a

normally healthy person should.

With most kind personal regards and many thanks

to you I am,

Most cordially yours,

JLW:EC J.L.Winn
P. S. Haven't had an opportunity yet to have Dr.

Von Phul make the test we spoke of.

DEFENDANT'S EXHIBIT A-5.

Report of Postmortem Examination.

''The body was that of an adult white male aged

57 years. There was a surgical incision in the mid-

line of the lower abdomen, otherwise no evidence

of trauma.

"The body was opened by a midline incision,

sternum removed.

''The right pleural sac was negative. The lower

lobe on the left side was similar to that on the

right.

"The pericardium was normal, endocardium and

myocardium were normal. The aorta was normal

for an individual of this age.

"The esophagus was normal, stomach normal.

The small intestine was opened and found normal

with the exception of areas which were adherent

to the large intestine, particularly the transverse

colon.
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'

' The ileocecal valve was edematous and ulcerated.

There were large ulcers in the mucosa of the cecum.

These increased in size and frequency as the hepatic

flexture was reached. Beginning in the transverse

colon these ulcers be- [130] came enormous in size,

the largest one measuring 11cm. in length and ex-

tending the entire circumference of the bowel. The

ulcers continued into the descending colon. None

were found in the rectum. In one area the ulcers

had perforated the colon, the margins of these

measuring 4 cm. in diameter. This was located in the

cecvnn. There was general peritonitis present.

"The spleen was enlarged, weighing 248 grams

and measured 10 by 12 by 5 cm. It was soft and

pulpy. Cut surface exuded a large quantity of free

blood.

**The kidneys weighed 250 grams each and mea-

sured 14 by 7 by 6 cm. The cut surface showed a

moderate degree of acute parenchymatous mephri-

tis. The capsule stripped easily.

"The ureters, bladder, prostate gland and seminal

vesicles were normal. The adrenals were normal.

"The liver was considerably enlarged. The cut

surface showed an advanced state of acute paren-

chymatous degeneration. The gall bladder measured

10 by 5 cm. and was thick and opaque. The lumen

contained bile stained mucous which was filled with

small particles of bile precipitate. The mucosa
showed an advanced state of fatty degeneration.

"Anatonical diagnosis: Acute toxemia producing

acute parenchymatous degeneration of the liver and
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kidneys, acute ulcerative colitis involving the hepatic

flexure, transverse colon and splenix flexure.

"Death was due to: Acute toxemia, acute ulcera-

tive colitis with excessive hemorrhage from the ul-

cers and general peritonitis. The cause of these

ulcers is unknown.

"Microscopical section of the kidneys shows de-

struction of the epitheliimi of the kidney tubules

due to an acute parenchymatous degeneration. There

is also a moderate degree of fatty degeneration pres-

ent in the kidney epithelium. The capsule of Bow-

man is thickened and the capillary tuft shows an

acute degeneration.

"Sections of the liver show rather marked acute

parenchymatous degeneration with a moderate

amount of fatty degeneration.

"Sections of the spleen show marked toxic hyper-

plasia of the splenic pulp.

"Sections taken from the various ulcers of the

large bowel show an acute ulcerative process which

is characterized by polymorphomuclear infiltration

in the edge of the ulcer.

"There is marked hyperplasia of the solitary

hmph nodes in the wall of the bowel. The nature of

the ulcerative process cannot be determined. '^ [131]
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DEFENDANT'S EXHIBIT A-8.

October 25, 1930

Mr. J. S. Winn,

Railroad Ave., Seattle, Wash.

Dear Mr. Winn

:

I should be glad to have you write Dr. Sears, or

whoever made the X-Ray plate of your heart, asking

them to kindly forward the actual plate itself to

Medical Dept., Prudential Insurance Co.,

Newark, N. J.

so they may have the opportunity of reading same,

and returning it promptly.

If they will give this immediate attention it will

be appreciated.

Cordially yours

—

J. E. Horton

N. B. Mr. Winn had an examination a few days

ago when in Portland and an X-Ray (of Heart)

plate read, and Dr. Sears pronounced him A-1. He
thinks himself a standard risk, so after consulting

with Dr. Henry (our examiner) I asked that this

plate be sent to you, hoping you might now be able

to grant standard and I may then be able to deliver

$25,000.

You already have inspection of a few months ago

and asked me not to order same.

Yours very truly,

J. E. Horton, Agent
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DEFENDANT'S EXHIBIT A-9.

Seattle, Washington

Nov. 8, 1930

Medical Dept.

Prudential Ins. Co.

Newark, N. J.

Re: Joseph L. Winn's Application

Gentlemen

:

We are forwarding to your dept. a cardiograph

taken by Dr. P. Van Phul of Seattle, Wn. who is

a specialist in heart conditions. By same mail we

are sending an X-Ray plate of Mr. Winn's chart

taken by Dr. Chas. E. Sears of Portland, Ore. which

w^e understand was taken at a distance of six feet.

A letter by Dr. Sears is also included. [132] Dr.

Sears and Dr. Van Phul have asked the ultimate

return of their records.

Very truly

A. E. Henby, M. D.

DEFENDANT'S EXHIBIT A-10.

October 31, 1930

Mr. J. L. Winn
1241 Railroad Ave. South

Seattle, AVashington

Dear Mr. Winn

:

Pursuant to your request I have the following to

say about your examination.

To sununarize my several examinations of you in

the last two years I would say that you had no evi-

dences of organic disease. You have an apparent

slight hypertrophy of the left ventrical of the heart.



vs. Bertha L. Winn 157

This is unattended by any other disease and is not

inconsistent with what we find occasionally in people

who are otherwise normal, and especially with a

person of your large physique who has led an active

life.

I therefore see no reason why you should be held

up by any insurance company or penalized for this

condition.

Very truly yours

Chas. E. Sears,

Portland, Oregon. [133]

[Title of Court and Cause.]

ORDER SETTLINCt BILL OF EXCEPTIONS

This cause coming on for hearing on the 6th day

of November, 1933, before the Hon. Edward E.

Cushman, Judge of said court, for settling of the

bill of exceptions herein upon the motion of the de-

fendant; the defendant having appeared by E. W.
Bundy of Bundy & Swale, its attorneys, and the

plaintiff by Claude E. Wakefield of Bogle, Bogle &
Gates, and Ray E. Dumett, her attorneys; and the

bill of exceptions as lodged herein having ]:>een

amended as asked by the plaintiff; and the settle-

ment and certification of the bill having come on to

be heard on this date, and there being no objections

by either party to the allowance of said bill as

amended,

NOW, THEREFORE, in consideration of the

premises,

IT IS ORDERED, that the foregoing bill of ex-

ceptions is here and now settlerl. sio-ned anrl i=;pfllprl
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by this court and made a part of the record, on this

6th day of November, 1933.

IT IS FURTHER ORDERED, that the original

of the following exhibits be transmitted by the clerk

with the record to the Circuit Court of Appeals,

to-wit

:

Plaintiff's Exhibits 1 and 2 and defendant's Ex-

hibits A-2 and A-6.

Done in open court this 6th day of November,

1933.

EDWARD E. CUSHMAN,
Judge.

9/16/33

Foregoing Order and Bill of Exceptions approved

as to form.

BOGLE, BOGLE & GATES,
Attorneys for Plaintiff.

[Endorsed]: Filed Nov. 6, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [134]

[Title of Court and Cause.]

STIPULATION UNDER RULE 23.

It is stipulated between the parties hereto, through

their respective attorneys of record, that there need

not be printed in the printed record to be forwarded

to the Circuit Court of Appeals the formal caption

to the papers in said transcript, save to set forth

the designation or character of the paper or instru-
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inent to be printed, and that there may be omitted

at the end of such paper, printing or order, the for-

mal certificate of filing, other than the file-mark

and date of filing and signature of the Clerk.

Dated at Seattle, Washington, this 17th day of

July, 1933.

BOGLE, BOGLE & GATES
Attorneys for plaintiff,

BUNDY & SWALE
Attorneys for Defendant.

[Endorsed]: Filed July 17, 1933, Ed. M. Lakin,

Clerk, By S. Cook, Deputy. [135]

[Title of Court and Cause.]

ORDER
From an examination of the proposed Bill of Ex-

ceptions it appearing that its further correction is

necessary, the matter of its settlement is assigned

for further hearing Monday, Noveml^er 6th, 1933

at 10:00 o'clock in the forenoon, unless the parties

agree to an earlier time when it can conveniently l)e

heard by the Court.

The Clerk will notify the attorneys for the parties

of this Order.

Signed at Tacoma, Washington, this 6th day of

October, 1933.

EDWARD E. CUSHMAN,
Judge.

[Endorsed]: Filed Oct. 7, 1933. Ed. M. Lakin,

Clerk. By S. Cook, Deputy. [1351/0]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND INCLUD-
ING OCT. 15, 1933, TO FILE TRANSCRIPT
ON APPEAL.

The parties having so stipulated, it is ORDERED
that the time within which the Clerk of this Court

shall file a transcript on appeal with the Clerk of the

Circuit Court of Appeals for the Ninth Circuit

Court, be and the same is hereby enlarged and ex-

tended to and including the 15th day of October,

1933.

Done this 17th day of July, 1933.

ALBERT M. SAMES
Judge.

[Endorsed] : Filed July 17, 1933. Ed M. Lakin,

(^lerk, By S. Cook, Deputy. [136]

[Title of Court and Cause.]

ORDER EXTENDING TIME AND TERM.

The above entitled matter having come on to be

heard upon the motion of the defendant for an or-

der extending the time and term in the above en-

titled action, for the purpose of completing defend-

ant's appeal from the judgment herein; and the

Court having heretofore from time to time extended

the time for the settlement and certification of the

bill of exceptions herein ; and said bill of exceptions

having been settled and certified on this 6th day of



vs. Bertha L. Winn 161

November, 1933; and whereas, the present term of

this Court will expire on this said date; and it ap-

pearing that it will be impossible that the record

herein be certified during the period of said term,

NOW, THEREFORE,
IT IS HEREBY ORDERED, that the time and

the present term of this Court be and the same are

hereby extended until the 6th day of Deceml)er,

1933, for the transmission of the record on appeal

to the Circuit Court of Appeals at the City of

San Francisco.

Done this 6th day of November, 1933.

EDWARD E. CUSHMAN,
Judge.

[Endorsed]: Filed Nov. 6, 1933. Ed. M. Lakin,

Clerk, By S. Cook, Deputy. [137]

[Title of Court and Cause.]

ORDER DIRECTING FORWARDING OF
ORIGINAL EXHIBITS.

In consideration of the nature of the following

numbered exhibits admitted in evidence and re-

ferred to in the foregoing bill of exceptions, it is

by the court ordered that the original of said ex-

hibits be forwarded to the Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California,

in lieu of copies thereof, to-wit:

Plaintiff's Exhibits 1 and 2 and defendant's Ex-
hibits A-2 and A-6.



162 Prudential Ins. Co. of America

Done in open Court this 18tli day of September,

1933.

EDWARD E. CUSHMAN
Judge

9-16-33

Approved: BOGLE, BOGLE & GATES
Attorneys for Plaintiff.

[Endorsed] : Filed Sep. 18, 1933. Ed. M. Lakin,

Clerk, By S. Cook, Deputy. [138]

[Title of Court and Cause.]

PRAECIPE FOR TRANS(^RIPT ON APPEAL.

To the (^lerk of the above entitled Court:

Please prepare, certify, serve and file in the

United States Circuit Court of Appeals, Ninth Cir-

cuit, pursuant to order allowing appeal in the above

entitled cause, a transcript including the following

records, papers and documents filed in your office

in the above entitled cause, to-wit:

1. Complaint.

2. Interrogatories for the Discovery of Facts

and Documents to Support the Defense, as follows:

Interrogatories numbered 1, 3, 4, 5, 6, 7, 8 and 9.

3. Motion to Strike Interrogatories.

4. Decision on Motion to Strike Interrogatories.

5. Defendant's Bill of Particulars.

6. Request to File Amended Answer, filed herein

on May 19, 1933.

7. Verdict.
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8. Judgment.

9. Order Extending Time to Prepare and File

Bill of Exceptions to September 18, 1933.

10. Petition for Appeal.

11. Assignment of Errors.

12. Order Allowing Appeal.

13. Stipulation under Rule 23.

14. Order Extending Time to File Transcript

on Appeal to October 15, 1933.

15. Citation on Appeal, with Admission of

Service.

16. Appeal Bond.

17. Praecipe.

BUNDY & SWALE
Attorneys for Defendant.

[Endorsed] : Filed July 24, 1933. Ed. M. T.akin,

Clerk. By S. Cook, Deputy. [139]

[Title of Court and Cause.]

SUPPLEMENTAL PKAECIPE FOR
TRANSCRIPT ON APPEAL.

To the Clerk of the above entitled Court

:

Please prepare, certify, serve and file in the

United States Circuit Court of Appeals, Ninth Cir-

cuit, pursuant to order allowing appeal in the above

entitled cause, a transcript of the following records,

in addition to those set forth in praecipe heretofore

filed herein, to-wit:
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1. Amended Answer.

2. Reply.

3. Bill of Exceptions.

4. Supplemental Praecipe.

5. Order to send Exhibits 1 & 2 & A-2 & A-6.

BUNDY & SWALE
Attorneys for Defendant.

[Endorsed] : Filed Aug. 29, 1933. Ed. M. Lakin,

Clerk, By T. W. Egger, Deputy. [140]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSC^RIPT OF RECORD.

United States of America

Western District of Washington—ss.

I, Ed. M. Lakin, Clerk of the above entitled

Court do hereby certify that the foregoing type-

written transcript of record, consisting of pages

numbered from 1 to 140, inclusive, is a full, true

and complete copy of so much of the record, papers

and other proceedings in the above and foregoing

entitled cause, as is required by praecipe of counsel

filed and shown herein, as the same remain of rec-

ord and on file in the office of the Clerk of the said

District Court at Seattle, and that the same consti-

tute the record on appeal herein from the judgment

of said United States District Court for the Western

District of Washington to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.
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I further certify that the following is a true and

correct statement of all expenses, costs, fees and

charges incurred in my office by or on behalf of the

appellant for making record, certificate or return

to the United States Circuit Court of Appeals for

the Ninth Circuit, to wit : [141]

Clerk's fees (Act Feb. 11, 1925) for making

record, certificate or return, 379 folios at

$ .15 „ $56.85

Appeal fee (Section 5 of Act) 5.00

Certificate of Clerk to Transcript of Record .50

Certificate of Clerk to Original Exhibits 50

Total $62.85

I hereby certify that the above cost for preparing

and certifying record, amounting to $62.85 has been

paid to me by the attorney for the appellant.

I further certify that I attach hereto and trans-

mit herewith the original citation issued in the

above entitled cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the official seal of said District

Court at Seattle, in said District, this 15th day of

November, 1933.

[Seal] ED. M. LAKIN,
Clerk, United States District Court,

Western District of Washington.

By TRUMAN EGGER,
Deputy. [142]
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[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States to the above

named plaintiff and to Bogle, Bogle & Gates,

and to Ray E. Dummett and Claude E. Wake-

field, her Attorneys, GREETING:
You are hereby cited and admonished to appear

at the United States Circuit Court of Appeals for

the Ninth Circuit to be holden in San Francisco, in

the State of California, within thirty (30) days from

the date hereof, pursuant to petition and order of

appeal filed in the Clerk's office of the District Court

of the United States for the Western District of

Washington, Northern Division, wherein Prudential

Insurance Company of America is appellant and

Bertha L. Winn is appellee, to show cause if any

there be why judgment rendered against the appel-

lant as in said petition and order mentioned, should

not be corrected and why speedy justice should not

be done to the parties in that behalf.

WITNESS the Honorable Albert M. Sames, Dis-

trict Court Judge of the United States at Seattle,

Washington, within said District, this 18th day of

July, 1933.

[Seal] ALBERT M. SAMES,
District Judge

Copy received July 18, 1933.

BOGLE, BOGLE & GATES.

[Endorsed] : Filed July 19, 1933. Ed. M. Lakin,

Clerk, By S. Cook, Deputy. [143]
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[Endorsed]: No. 7331. United States Circuit

Court of Appeals for the Ninth Circuit. Pruden-

tial Insurance Company of America, a corporation,

Appellant, vs. Bertha L. Winn, Appellee. Tran-

script of Record. Upon Appeal from the District

Court of the United States for the Western District

of Washington, Northern Division.

Filed November 17, 1933.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




